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IlniteJii States Oltmrt of Apfipals 

For the District of Columbia Circuit 

No. 10,644 

Brentwood Village Corporation, Appellant 

vs. 

Estelle Unger and Charles Unger, Appellees 

Appeal from the United States District Court for t 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Brentwood Village Corporation, 
Defendant below, from judgments in favor of the Plain- 
titfs below, Estelle Unger and Charles Unger, in the 
amount of $2500.00 and $500.00 res])ec*tively, upon a Ver¬ 
dict of a jury in the United States District Court 
District of Colum])ia, in an action for personal inji 
damage allegedly sustained by Plaintitfs as a resi 
fall on some ice on a sidewalk within the premises 
as Brentwood Village. Jurisdiction in the District Cf urt 
is derived from Title 11, Section 306, of the Code of 
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Laws for the District of Columbia (1940 Edition). Origi¬ 
nal jurisdiction in the said District Court is alleged in 
Plaintiffs’ Complaint. This Court has jurisdiction to re¬ 
view the judgments under the provisions of revised Title 
28, Sections 1291 and 1292 of the United States Code. 

STATEMENT OF POINTS 

1. The Trial Court erred in denying Appellant’s In¬ 
structions No. 1, No. 3, and No. 5. 

2. The Trial Court erred in overruling Appellant’s Mo¬ 
tions as follows: 

A. Motion for a Directed Verdict. 

B. Motion for Judgment, n.o.v., or in the alter¬ 
native to Set Aside Verdict and Judgment 
and Grant a New Trial. 

C. Motion to strike medical testimony as to suf¬ 
fering from headaches. 

3. There is no substantial evidence to support verdicts 
for the Appellees in the amount of Three Thousand Dol¬ 
lars ($3,000.00). 

4. The verdicts are against the evidence, the weight 
of the evidence and are contrary to law. 

5. And for other reasons apparent of record. 

STATEMENT OF THE CASE 

The Appellees are residents of Brentwood Village, an 
incorporated apartment development in northeast Wash¬ 
ington, D. C., and were residents of that development 
during the month of February 1948. On February 7, 1948, 
at about 11 o’clock A. M., the wife-Appellee, Mrs. Unger, 
left her apartment at 2423 14th Street, NE, to do some 
shopping at the Brentwood Village Shopping Center, 
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I 

located on Rhode Island Avenue NE, between 13tli Street 
XE and Montana Avenue NE. She testified that she had 
gone up to the shopping center on foot by way of the 
public sidewalks on 14th Street NE and Montana Avcjnue 
NE—one of four methods or routes to the shopping area 
from her apartment. Mrs. Unger was accompanied on 
that shopping trip by her 19 month old son whom j she 
was pushing in a baby stroller, and a six year old girl, 
the daughter of a friend, who was walking at her side. 
After completing her shopping Mrs. Unger began the 
return walk home over an interior paved pathway Lead¬ 
ing from the shopping area to 14th Street NE (App. 24). 
Tliis pathway sloped from the drug store at the corner 
of the shopping center down to 14th Street NE, and by 
^Irs. Unger’s own testimony and the testimony of oilier 
witnesses was completely visible from the beginning to 
the end, a distance of 300 feet. (App. 71). At 170^eot 
from the drug store this interior jiathway is intersected 
by another interior pathway leading off to a play area 
for children. (App. 71). It was at approximately :his 
intersection of interior pathways that Mrs. Unger slipped 
and fell to the ground, sitting—according to her testi¬ 
mony—squarely on her buttocks. Mrs. Unger candidly 
stated that she could see the entire pathway as she began 
to walk on it; that she could see it was icy: that she cculd 
see and knew that it was dangerous and that she had to 
j)roceed on the pathway with the utmost care and caut: on. 
(App. 25, 37, 38). After her fall, Mrs. Unger remained in a 
reclined position until helped to a neighbor’s apartment by 
some other residents of the Village whom she summo;ied 
or who were attracted to her side by her crying. She 
later was helped to her home and there summoned her 
physician. Dr. Hugh Irey, who attended her for the in¬ 
juries claimed to liave been occasioned by the accid(‘nt. 
(App. 27, 28). The testimony of all of the Appellees’ \rit- 
nesses indicated that nt the time of the accident there \ras 
a “smooth and glassy” sheet of ice on the sidewalk at the 
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point where ^Irs. Unger fell, (Emphasis supplied) (App. 
11, 15, 21). However, there was no testimony introduced 
that any ice was on the pathway in question at any time 
prior to the hour of 11 o’clock A. M., on the morning in 
({ucstion. The evidence further revealed that the defendant 
maintained frequent checking of all pathways in Brent¬ 
wood Village including the pathway in question; that this 
was one of the most frequently used pathways in the Vil¬ 
lage; that it had been checked several times on the morn¬ 
ing in question up to and including 10 o’clock, A. M., one 
hour prior to the time of the accident and that it was at 
all times free and clear of any ice. (App. 72). 

X-rav examinations obtained at the instance of Dr. 
Troy were negative, however. Mrs. Unger claimed that slie 
suffered severe headaclies, backaches, nausea, discomfort 
and nervous tension which she further claimed persisted 
in some measure up to the time of the trial in the cause. 
The testimony further revealed tliat !Mrs. Unger had 
been treated by estrogenic therapy for similar complaints 
prior to the time of this accident and that she had un- 
(lej-gone a partial hysterectomy some years before, result¬ 
ing in a ])remature menopausal state and lier earlier iden¬ 
tical complaints, (App. 38, 39), Expert medical testi¬ 
mony indicated that the normal complaints of a woman 
going tlirough the menopause would be nervousness, irri¬ 
tability, headache, backache, arthritis, etc., and that these 
symptoms mights even cause a psychosis. (App. (17) Ex¬ 
pert medical testimony further indicated that the com- 
nlaints which ^Mrs. Unger had after her accident might 
have been the result of her menopausal state and that 
her fall liad nothing to do with these complaints. (App. 69). 

Over objection by the appellant, the appellees were al¬ 
lowed to introduce testimony as to rstimaU'd expenses for 
baby sitters, medications and drugs without accurate ac¬ 
counts kept of amounts or the necessity for such expendi¬ 
tures. Xo corroborative medical testimony as to the rea- 



sonableiiess of thesse charges medical their necessity or 
their relation to the injuries or complaints was intro¬ 
duced. 

At the close of the Ap])ellees’ case, the appellant mewed 
for a directed verdict. (App. 63). This motion was de¬ 
nied. (App. 63). This motion was renewed at the close 
of the Appellant’s testimony and was again denied by 
the Trial Court. (App. 75). 


After closing arguments and instructions from the Trial 
Judge, the jury returned a verdict for the wife-appellee 
in the amount of $2,500.00 and for the husband-appellee 
in the amount of $500.00. 

The Appellant in due course moved for a New Trial or 
for a Judgment notwithstanding the Verdict. Without 
formal arguments, the Trial Court over-ruled this motion. 

On March 14, 1950, the Appellant noted an appeal f)-om 
the final order of the Court entering judgment for the 
A])y)ellees and from the Order of the Court overruling 
Appellant’s motion for a New Trial or Judgment njo.v. 
(App. 8). 

SUMMARY OF ARGUMENTS 
I 

The Court Erred in Not Directing a Verdict in Fajvor 
of Appellants Upon Appellees’ Failure to Show That jthe 
Appellant Was Negligent. [ 


There is no absolute liability on the i)art of a landowner 
for all in juries occurring on his premises. The landowner, 
to be liable, ipusf Ikwo hdfl nofice—actual or con.'^fructirr 
—of the existence of a dangerous condition, and o ust 
have failed t') ('xerciso reasonable care to correct or j IIo- 
viate that condition. H’he evidence failed to sh.ow that 
defendant knew, or should hav<‘ known of the danirenous 
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condition that ice existed on the pathway in question at 
the time the accident occurred. There was no testimony 
as to how tile ice accumulated there or as to how long it 
had been there. Nor was there any evidence to show that 
defendant knew of the existence of this icy condition. The 
evidence did show that appellant customarily maintained 
fre(|uent inspections of the area and of all pathways in 
Brentwood Village; that the Appellant had actually checked 
the sidewalk several times prior to the accident that morn¬ 
ing, and that no ice or snow was on the sidewalk one hour 
prior to the exact time of the accident. 

II 

The Court Erred in Not Directing a Verdict in Favor 
of Appellant Upon the Wife-Appellee’s Admissions of 
Contributory Negligence. 

The wife-appellee admitted categorically that she knew 
the sidewalk in (luestion was slippery and dangerous; that 
she had been able to come to the shopping center by another 
})athway without mishap and that there were still two 
other pathways to the shopping center that she could have 
taken. The law is clear that a Plaintiff cannot recover 
for damages in a tort action where there is a showing of 
contributory negligence—however slight that contributory 
negligence mav be, 

III 

The Court Erred in Failing to Grant the Plaintiff’s Mo¬ 
tion to Strike the Testimony of Mrs. Unger, in Regard to 
the Pain and Suffering Which She Allegedly Sustained 
as a Result of Headaches, Nervous Headaches, etc., and 
in Instructing the Jury That They Might Consider This 
Testimony, and Taken in Account These Injuries, and 
Award Damages to the Plaintiff. 

Plaintiff failed to produce proof that there was any 
causal connection between the headaches that she suffered, 


or that they were in any way connected with the injuries 
that she received as a result of the fall. Appellee’s own 
physician, when presented with a comiDlete statenent of 
]\rrs. Unger’s previous medical history, testified that he 
did not consider himself qualified to state that hsr fall 
caused the injuries which appellee complained oj:‘. He 
agreed that her previous condition might have bepn the 
cause of these headaches. Appellant’s physician categori- 

callv stated that he could not see how the fall lidd anv 

* 

relation to the injuries which she complained of, other 
than the injuries to her back. Without proper legal proof 
of causal connection, it was error to permit the appel¬ 
lee’s testimonv to remain in the record, and be considered 

*■ ' I 

by the jury. I 

IV j 

The Court Erred in Refusing to Exclude all Testtmony 
as to Pain and Suffering as Well as Damages Incident 
Thereto. 

It is fundamental that a Plaintiff cannot testify as to 
medical expenses and the necessity therefor, withoi:|t cor¬ 
roborative testimony from the attending physician or other 


expert witness. The testimony of the ApjDellees |as to 
expenses of medication and medical treatment was not cor¬ 
roborated by expert testimony as to (a) its necessity, (b) 
its reasonableness, and (c) its relation to Mrs. Unger’s 
injuries. Upon Appellees’ failure to produce corrobora¬ 
tive testimony of the attending physician, this testimony 
should have been stricken by the Trial Court. 


The Court Erred in Not Granting Appellant’s ]^^otion 
for Judgment n.o.v., or in the Alternative Setting jA.side 
the Verdict and Judgment and Granting a New Tri 




s 


VI 

The Jury’s Verdict Was Unsupported by Any Evidence 
That V7culd Justify the Amount Assessed Against Ap¬ 
pellant. It Couid Cnly Save Been Based on the Feeling 
That Appellant Was a Large Landowner With Substan¬ 
tial Insurance Coverage. 

ARGUMENT AND THE LAW 
I. 

The Court Erred in Not Directing a Verdict in Favor 
of the Appellants Upon Appellee’s Favor to Show That 
the Appellant Was Negligent. 

’Fhe record disclose.^ no evidence of negligence on the 
j)art of the defendant. A landowner ijN not an insurer 
of tile safety of those who come upon his premises. His 
duty is to exercise ordinary care in maintaining the prop¬ 
erty under his control so that it will be reasonably safe, 
and must, after notice, actual or constructive, exercise or¬ 
dinary care to keep it free from any condition whether 
permanent or temporary that makes it dangerous to ten¬ 
ants or their guests. Pessagno v. Euclid Inv. Co., 72 App. 
D. C. 141, 112 F. (2d) 577 (194(5). C. W. Shup-^on Co., 
iiw. V. Langlcg, 76 App. D. C. 365, 131 F. (2d) 869 (1947). 

As was said in the Pci^sagno case on page 142, “if the 
Ap])ellee knew, or in the exercise of reasonable care, 
kni'w or b'hotdd have known the dangerous condition of 
ilie driveway, and failed to exercise the degree of care 
:in ordinary prudent person in view of the circumstances 
would have exercised to avoid injury to a person lawfully 
iisiiig it in the exercise of due care for his own safety, 
ApiK'liant was entitled to the verdict.” (Italics supplied.) 

Tiie burden of proof in showing that the landowiier is 
negligent and has not exercised the requisite care that 
tlie law imposes upon him is upon the plaintiff. He must 
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prove ihe facts necessary to sustain his case. Pe^sagno, 
supra; C. W. Simpson Co., Inc., supra. 

In the case of C. W. Simpson Co., Inc. v. Langley, supra, 
the evidence was to the effect tiiat someiinie during the 
night of January 12th, a storm arose. When the plaintiff 
left the building at 7:00 o’clock in the morning she, try¬ 
ing to go down the four steps leading to the pavement, 
slipped and fell on ice which had formed during the niglit. 
The apartment house owners’ janitor, wlio was in (jiharge 
of tlie building and who occupied a sleeping room in the 
apartment house, testified tiiat he arose, as was his custom, 
about 5:00 o’clock in the morning and proceeded at once 
to attend the furnace located in the building to provide 
heat. Having done tliis, he went to the upstairs halls and 
cleaned them. U}) to this time he had no notice ()f the 
change in weather. Somewhere between half past s: x and 
a (juartei* to seven lie went liack to the basement where 
he met tlie iceman of whom he inquired as to conditions on 
the outside. The latter told him it was raining and sleet¬ 
ing. Within fifteen minutes thereafter lie started to get 
his bucket to fill it with ashes to take to the front en :ranc.i 
of the building. While he was in the act of doing this his 
bell rang and he went u])stairs to find that the Aiipellee 
liad fallen. The Court said that the facts of this case and 
the absence of evidence as to the length of time the ice 
was upon ihe stejts leefore the fall occurred, leads 'o th'^ 
irrefutnhh’ ronchisinn that at most, it jras only a very 
short time; and if cannot he said that there icas reasonahU' 
of))u)rfunity for the owner to discover the dangerous con¬ 
dition's produced by the change in weather, or reasonable 
ooportunifif after notice to correct them. 

In Linnley v. Bach us Mfg. Co., 73 Fed. Report 767, 
(CCA th.e evidence was to the enoct that the plain¬ 

tiff was a r ub-tenant in a property (a])])arently an ijpart- 
ment house). Plaintiff’s witness testified that oh t'lo 
mornine: of the accident he saw defendant’s servant clean- 
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ing off the ice and snow which had fallen the night before. 
This witness testified he left the house at about noon and 
the steps were clear. He saw at that time nothing to 
indicate there was anything dangerous. About 1:30 he 
returned with mother and sister. His sister slipped on 
the sheet of ice which had formed on the flagging at the 
bottom of the steps. Court in this case said: 

“It is manifest that whatever ice formed in front 
of the steps had so formed less than an hour and a 
half before plaintiff fell, and there is nothing to show 
that before its formation there was anything dan¬ 
gerous in or requiring attention in the approach to 
the premises. \Ve concur with the trial judge in tlie 
conclusion that tliere is not sufficient evidence of neg¬ 
ligence on the part of the defendant in keeping the 
approach to its ])remises reasonably safe. The win¬ 
ter climate here is characterized by sudden and vio¬ 
lent changes of temperature. In this city, in the win¬ 
ter season, it is not uncommon to see snow behind an 
area railing melting under the direct rays of the sun, 
while at the same time water that flows from it over 
so much of the sidewalk that lies in the sliadow is 
freezing h.ard. It would on such a day be impossil)le 
for anyone to keep the level surface of the sidewalk 
and the aT)proaches to the steps of the stoop at all 
times, free from ice, without remaining constantly on 
the watch, and certainly no such obligation rests upon 
the householder whatever may be his obligations when 
some dangerous obstruction has continued long enough 
to charge him with notice of its existence. The plain¬ 
tiff, therefore, failed to make out the negligence 
charged in his complaint.” 

A similar result was reached in Brihle v. Village Im- 
proremenf Co., 123 Connecticut 20, 102 A .308 (1937). 
In that case the plaintiff had fallen on the steps at 0:30 
in the morning, which was two and one-half hours after 
they had been swept. The Court held that since there was 
no evidence as to the length of time the ice had been on 
the steps previous to the fall there was no basis u])on 
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^vhich the proi)ei*ty owner could be cliarged with notice of 
the defective condition. 

The law in New York is similar to the rule whicM we 
have just cited. In Kelly v. Manhatlau Railroad Co., 112 
N. Y. 443, 20 NE 383, the injury occurred on a stair¬ 
way from an elevated railroad platform to the street. 
The ice coating which caused the injury had formed !|?ome 
time between midnight and 5:00 o’clock in the morning, 
when the injury occurred. The railroad company failed 
to provide any safeguard against slipping on the siteps. 
The Court of Appeals in that case said: 1 

‘‘So brief a period as that, at such a time ot the 
night, cannot, we think, be regarded as evidence of 
a lack of that reasonable care which defendant was 
bound to exercise.” 

In Phillips V. Capital Inv. d; Guaranty Co., et al, 32 
A (2), 249, where the District of Columbia Court had 
an analogous situation to consider, the plaintiff offered 
testimony that about 8:00 o’clock in the evening | she 
left her apartment on the second floor to visit other 
tenants on the fourth floor. She walked up the public 
stairway. The light was then out at the third floor ])lat- 
form. About an hour later she started back to her apart¬ 
ment. On her way down she fell. The light was still out. 
The defendant, in his behalf, offered evidence that the 
staii-way light had been regularly inspected and that the 
light in question was burning about 6:00 o’clock on! the 
evening of the dav that the accident occurred. There was 
no evidence of actual notice of the condition being re- 
p)orted to the janitor. The court in ruling, and as a mat¬ 
ter of law there was no evidence of negligence, said on 
])age 250: 

“Undoubtedlv it was the dutv of the defendants to 
maintain reasonably sufficient lighting on the stairs 
of their building; this does not cast upon themjtlie 
duty of accomplishing the impossible or unreasonii|ble, 
or render them liable as insurers for any injury |hat 
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may befall a tenarxt. They had caused regular in¬ 
spections to be made of the stairs and the lights and, 
in fact, the particular light was burning within two 
hours of the time Appellant started up the stairs. 
Neither she or any one else reported the condition to 
the janitor, or anyone in charge of the building before 
the injury. We therefore find no evidence of negli¬ 
gence in this respect.’’ 


Applying these cases to the present one, there has been 
no showing whatever that there was any ice on the side¬ 
walk ill question at any time prior to the accident. The 
evidence of the piaintilf in the case under argument was 
that as she approached the spot where she fell, siie saw 
that there was some smooth ice there, and wiien slie walked 
on it she slipped. How the ice got there, or how long it 
had been there, she did not know, nor did she offer to 
})rove in any way. Althougli Plaintiff, in paragraph 5 of 
her Complaint, alleged that the defendants’ negligence was 
the failure to remove the ice which was on the pavement 
for a lengthy time. The defendant’s witness, whose testi¬ 
mony was undisputed, was to the effect that at 10:00 
o’clock a. m., apiiroximately one hour before the liappen- 
ing of the accident, the sidewalk in question was insjiected, 
and that at that time it was clear. The testimony further 
indicated that there had been no falling of snow within 


a ])eri()d of over twenty-four hours sufficient even to coat 
the sidewalk, and that during all this period the landlord 
caused constant and periodic checks of the sidewalk to 
be made. In view of these facts, how (xin it be said tliat 
the landlord was negligentf From the general weather 
cc-nditions, the landlord had no reason to expect tliat there 
would be any ice accumulating on the walk 'oetween 10 
o'clock and the time of the accident at 11 o’clock A. i\f. 
('eitainly liu're was no actual notice that ice had accu¬ 
mulated. 


That there was ice on the sidewalk at the moment the 
accident occurred does not, in and of itself, prove that 
the landlard was negligent. 
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Nor does it constitute constructive notice to the lland- 
lord of a dangerous condition. I 

The evidence showed that the sidewalk was on a (jown- 
ward slope and that stores were in operation at th^ top 
of that hill. It is possible that water was deposited on 
the pathway from the stores. Any number of speculative 
causes for the existence of tiiat ice might be indulgejd in. 
Tlie fact remains that there was no showing that the con¬ 
dition was a result of known weather conditions; that it 
irai< I’/iown to the hnidowvrr; that it .'<Jioidd have been 
knou'H hif the lamloivner; or that the landoinier caused it. 
Under such conditions the complainant failed, as a matter 
of law. TO boar the burden of proof, and a verdict should 
iiavo been directed in favor of the Appellant. 

The Pessagno case, supra, wliich the plaintitf roliel o?t 
as tile law of the District of Columbia is easily dijstin- 
guishable. In that case it was conceded that th.e defend¬ 
ant had actual knowledge of the dangerous condition.1 In 
fact, he h.ad on several occasions made attempts to lalle- 
viate the dangerous condition and in that case the lonly 
cpiestion involved was whether reasonable care had ^een 
exei'cised after the notice to make Ih.e entrances reason¬ 
ably safe. This distinction was ])ointed out by the Court 
in tl:e C. TF. Siwpsou case, supra. 

In other jurisdictioTis, where the weather is more incle¬ 
ment, and where th.e Courts have had Uiore ex])erimce 
with ‘‘ice cases” than in the District of Columbia,| the 
Courts have followed the rule that tlie mere existenej? of 
ice u];on a sidewalk is not in and of itself evidene^ of 
iK'gligeuce. Goodman v. Corn Exchange Bank tC’ Trus-f Ca.. 
33^ Da. 420: BaUcof v. Oil dtp. 305 Pa. 325, 157 A. 48(]. 1*0 
A. 1>. P. 1148. The Courts in these ;iui‘i.nr;ctic>ns 1 
noted th:Vi when, snow is allowed to acrnmidato or, ;* a 
used sid''waii: for any length el' time, it becomes i>aT 
down in lum]>s junl ridges fron'' the ti'amolijig (»r fc'^* 
the passage of vehicles. These Courts hav<' said that w 


K'Hl 

or 
1 11 
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ice is in lumps and ridges on a sidewalk it is a yrima facie 
indication that the snow was allowed to accumulate for 
some time. Conversely, these Courts have observed that 
where ice is in a smooth, even layer, or is slick and glossy, 
it is a priraa fade indication that the ice was not on the 
Avalk for any prolonged period of time. 

This is common sense. If ice is smooth and glassv on 
a well used sidewalk, it could not have been formed from 
falling snow left for any length of lime. In the present 
case the evidence indicated that the sidewalk in ques¬ 
tion is one of the main arterial routes from the inte¬ 
rior of Brentwood Village to the streetcar line on Bhode 
Island Avenue, Northeast, and one of the main routes 
to the shopping center. The evidence indicated that it 
is a hcavilv travelled walk. Certainlv if snow had been 
allowed to accumulate on that sidewalk for any length 
of time, it would have been packed down in lumps and 
ridges. It would have been uneven and full of crevices. 
The AVeather Bureau records introduced by the Appel¬ 
lees showed that there was no snowfall for approxi¬ 
mately 24 hours prior to the accident, and the only 
snowfall sufficient to cause ice in any appreciable quantity 
occurred several days prior to the accident. Yet every 
witness for the Ai)peUees testified that the ice on the side¬ 
walk at the time of the accident was smooth and glassy— 

and tlie undisouted testimonv is to the effect that constant 

• • 

ch^^ck was made of this walk by the landlord and that it 
was free and clear of anij ice as of one hour prior to the 
time of the accident. It can only be concluded that the 
ice was formed either by melting snow from adjacent land 
flowing down the hill and freezing on the walk, or that 
it was caused by someone throwing, droi)ping or spilling 
water on the sidewalk. Vnder these latter circumstance.s 
the landlord would only be responsible for any dangerous 
condition if he were notified thereof, or should have known 
of it because of its long existence and failed to take the 
necessary measures to correct the situation. The land- 
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lord caused the pathway to be checked at regular aiiji fre¬ 
quent intervals. It was checked one hour prior tp the 
accident and found to be free and clear of all ice and snow. 
To say that the landowner under such circumstances was 
negligent, or that he had notice of a dangerous con<|iition 
is untenable, as a matter of law. The jury shouM not 
have been required or permitted to speculate as tD the 
source of the condition. It was the duty of the Appellees 
to show the source of that ice; to show that it was on the 
walk for a long period of time, or that the landlord knew 
of the condition or should have known. Here therd was 
no showing that the landlord knew or should have known, 
and fiirthfO', no shotvinrj that the conditio-n teas presert for 
(uuf length of time prior to the exaot time of the accident. 

II. 

The Court Erred in Not Directing a Verdict in I'avor 
of Appellants Upon the Wife Appellee’s Admissioijis of 
Contributory Negligence. | 

The Courts of the District of Columbia and elsewhere 
have consistently held that one who by his negligenc(‘ has 
brouglit an injury upon liimself, cannot recover danagos 
for it. 

Railroad Co. v. Jones, 95 U. S. 439, 24 L. Ed. 50d 
(U.S.D.C.1877) ^ 1 

Batson v. Western Union Telegraph Co., 75 F 
(2d) 154, (C. C. A. 5 1935) 

In the ])resent case tlie undisputed testimony wns to 
the effect that the entire path on which Mrs. linger sli med 
vras visible from the earliest point at which Mr.«. linger 
began her walk. (App. 37) Mrs. Unger herself candidly 
stated that when she began walking on the pathwa|>* in 
(|Uestion she could see that it was icy, .slipi^ery and dan¬ 
gerous. iMrs. Unger went to the shopping center by 
one route without mishap. She testified that the 
reason she chose to return by the different pathlway 
was simply that it was “down hill”. (App. 24) U.nd 
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when slie saw tljat it was dangorons she proceeded with 
extreme caution, obviously aware of the fact tliat she ivas 
assuuihif/ a risk tliat recjuired a high degree of care. The 
testimony further indicated that Mrs. Unger knew there 
wore four alternative routes available to her for the trip, 
and that despite this knowledge she was willing to undergo 
the risks incident to the pathway in question. "While it is 
admittod that the question of contributory negligence is 
usually a question of fact to be resolved by a jur''’, where 
a plaintitf categorically admits that she was assuming a 
known danger, there is no question of fact left for the 
jury. 

It is to be noted as well that the courts have held that 
a person who is faced v:ith a choice of two ways, one 
known to be safe and the other to be subject to risks and 
danuers. he must choose the former or otherwise assume 
the risk of being contributarily negligent as a matter of 
law. 

Uzich V. E. & G. Brooks Iron Co., 76 F. Sup]). 
788 (D. C. Pa. 1947) Affd. 167 F. (2d) 6.3.3 
(CCA (3) 1948) 

In the case of the Disfj'icf of Cnlnwhirt v. Brewer, 7 
dpp. Doc. 11.3. tlie sidewalk where the accident occurred 
was in a dangerous condition and had been .<o for some 
time. The defendant had been actually notified of this 
condition on numerous occasions, and had promised to 
take steps to correct it. At the time of the accident, the 
pavement was covered by snow, making it more dan¬ 
gerous. 

The plaintiff, who had knowledge of the defective con- 
dition, testified that he was esi^ecially careful walking 
ovoT- tlie section of pavement because he knew of the 
condition, but in spite of this, he slipped and broke his 
ankle. The court ruled that while defendant admittpdly was 
gmilty of negligence, the motion for a directed verdict 
should have beon granted because the ])laintiff, as a mat- 
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ter of lair, was ^^uilty of contributory negligence. I The 
court said: 


i i 


his own testimony shows that he knew of the 
dangerous place in the sidewalk and that it hai not 
been repaired. He knew that covered as it was 
with snow, it had been rendered more dangerous. 
The night was clear, the street lighted and he pre¬ 
ferred the risk of the sidewalk to walking thi-ougli 
the dee]) snow of another street. He mounted the 
two steps at the beginning of the sidewalk with safety 
and realized fully that he had reached the dangerous 


in 
k so 


k of 
nvod 


place wiiere there was a cut of about ten inchb 
the walk. He stopjied, he said and ‘stepped ba 
as to get an idea where he was, tliinking there vrould 
be a little dirt there; that he stepped back a little and 
went to walk across, and he then slipped and turning 
round, trying to catcli himself, fell across the corner 
of the board’ . . . He deliberately took the ri; 
walking along this dangerous sidewalk and rec 
his injury in doing so. As this plainly a])pcared from 
the testimony of the ])iaintiff himself who seined 
to have testified with perfect fairness . . this <|'Ourt 
should have instructed the jury to return a veirdict 
for the defendant.” 

III. 

The Court Erred in Failing to Grant the Plaintiff’s Mo¬ 
tions to Strike the Testimony of Mrs. Unger Insofar as 
Any Pain and Suffering That She Had in Connection V7ith 
Headaches, Nervous Headaches, and etc., and in Instruct¬ 
ing the Jury That They Might Consider This Testimony 
in Connection With Assessing Damages Against Defend¬ 
ants. I 


Til order to recover in a tort action, the plrintiff i 
sl'.ow tlmt defendant’s negligence liad ])roximately ca 
the injuries, 'riio burden is on the ])Inintiff to prove 
every liarirfiil result for which she claims damages a 
out of defendant’s negligence. 

In a situation where the injury com])lained of h 
immediate and direct, and so probably the result of 


|nn<T 

ised 

that 

rose 

not 

tlie 
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accident that the causal connection is self evident to the 
lay mind, such causal connection must be established by 
expert testimony. Fink v. Sheldon Axle d Spring Co., 
270 Pa. 479. 

When the connection, if any, between an accident and 
a complained of injury must be shown by medical testi¬ 
mony, the courts have insisted that the test of “reason¬ 
able certainty” must be explicitly applied. 

The doctrine based on the essential rule of law that one 
cannot be held liable to answer in damages for that whicli 
is not proved to have been caused by the defendant, re¬ 
quires that the evidence must show, not that the result 
in question might have come from the cause alleged but 
that “most probably” (or actually) it came from it. 
McCrossen v. P. T. C., 283 Pa. 492. 

In Fink v. Sheldon Axle d Spring Co., supra, the plain¬ 
tiff contended that as he approached a pair of swinging 
doors in defendant’s establishment, one of them was opened 
knocking him down, and as a result of this injury, he 
became paralyzed. It appeared from the record that if 
the door came in contact with the plaintiff, he was not 
struck with any appreciable degree of force as no marks 
of physical injury appeared and his eye glasses which were 
unprotected by rims were tstill intact on his nose after the 
accident. Plaintiff’s own doctor testified that the plaintiff 
had diabetes before the alleged accident and suffered from 
arteriosclerosis. The plaintiff’s doctor further testified 
that considering the plaintiff’s admitted physical condition, 
i.e could not reasona])ly attribute this injury to the cause 
which the plaintiff assigned. I’lie court in holding that 
there was no evidence upon which a finding could be 
based, that the plaintiff’s paralysis could be attributed to 
tiie accident, said on page 479: 

“It must be understood, however, that wlien, in cases 
of this class, expert testimony is relied on to show 
the connection between an alleged cause and a cer- 
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tain result, it is not enough for the doctoi’s t() say 
simply that the ailment in question might ha^■e re¬ 
sulted from the assigned cause, or that the one could 
have brought about the other; they must go further 
and testify at least that, taking into consideration all 
the attending data, it is their professional opinion tlie 
result in question most probably came from the cause 
alleged.” (Italics supplied.) 

In upholding the soundness of this decision, the 1-^enn- 
sylvania .Supreme Court said in McCrossen v. P. R. T. Co., 
supra, at page 495: 

“’What we said required the expert to testify if re¬ 
covery was to be allowed, that, in his professional 
o])inion, the resultant condition did come fronji the 
cause alleged; ... Of course, human fraility i^reirents 
absolute certainty in this class of cases; but if| one, 
having special knowledge on the subject, cannot in 
conscience, say that in his ‘professional opinion the 
resultant condition did come from the cause allelged,’ 
there is in fact, nothing in the evidence from winch a 
jury, having no such knowledge, could possibly find 

that it did...” I 


In the present case, Mrs. Unger, on cross examination, 
said that she had been suffering from lioadaches foi* a 
long period of time i)rior to the accident. SJie also 
admitted that several years before the accident she 
had been o])orated upon and that a hysterectomy had 
been i)erformed. ''idle expert witness ])roduced ])y ap¬ 
pellees admitted under ci-oss examination that he had never 
been advised of ^^Irs. lunger’s prior medical history,| and 
when ai)])raised of this ])rior history he stated he die] not 
consider himself ({ualiiiod to give an opinion as to wh(|ther 
Mrs. I''nger’s complaints were a continuation of her ]|)rior 
condition, or whether the condition resulted from the j^cci- 
d'mt in (uiestion. 

On thr* otln'r h.and, the apjK'llanUs medical witness tO'^- 
tified cleaily and categorically tliat he did not see tlmt 
the fall had a?n'thing to do with h('adaches (Ap]). G9) Tt is 


1 
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to be noted that tlie appellees recognized the appellant’s 
medical witness as an acknowledged expert and autliority 
in this field. The effect of the experts testimony is that 
there are no facts in the case upon whicii the jury could 
come to the conclusion that tlie injuries complained of 
were caused by the accident. If these specialists, having 
special Icuoivledfje of the field cannot come to such con¬ 
clusion, then how may a jury he permitted to deduoe that 
the injury could have possibly restdted from the accident. 
At best this would be a guess. 

Having failed to establish this causal connection, the 
court erred in allowing the testimony to be considered 
by the jury. 

IV. 

The Court Erred in Refusing to Exclude all Testimony 
as to Pain and Suffering as Well as Damages Incident 
Thereto. 

Not only did Appellee’s fail to show that tlie alleged 
negliiicnce of tlie defendant was the proximate cause of 
i\lrs. Unger’s injuries, but Apiiellees failed to show that 
the medical expenses were reasonable, necessary or inci¬ 
dent to any injuries caused by appellant. 

It is fundamental that medical expenses must be 
})ro])erly xiroved. Tliey must be shown to be reasonable. 

Thev must be shown to be necessarv. And thev must be 

• • • 

shown to be incident to the complained of injuries. 
This showing cannot be made iiy tlie unsupported 
testimony of the complainant. Mr. and IMrs. Unger were 
not expert witnesses. They were the plaintiffs asserting 
a claim. They should not have been allowed to testify as 
to any bills and expenses incurred as an incident to !Mrs. 
Unger’s complaints unless competent medical testimony 
in corroboration therefor was submitted. And it was 
clearly error on the part of the Trial Judge to allow that 
testimony to remain in the record when expert testimony 
in corroboration thereof was not i>roduced. 
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V. I 

The Court Erred in Not Granting Appellant’s Lljotion 
for Judgment n.o.v. or in the Alternative Setting ^side 
the Verdict and Judgment and Granting a New Trij^I. 

Admittedly tlie gTaiiting of a new trial is discretionary 
with the Trial Court. It should have been granted, how¬ 
ever, in the present case. A plaintiff in order to re(30ver 
in a tort action must show: 

(a) a duty owed by the defendant to the plaintiff. 

(])) a violation of that duty by the defendant. 


(c) injuries to the plaintiff proximately caused by 
the defendant’s violation of duty. 

(d) resultant damages to the plaintiff. 

For the reasons set forth in preceding sections of Ap¬ 
pellant’s brief, it is Appellant’s contention that Appellees 
failed to bear the burden of the proof in all four elenients 
necessary to sup])ort a verdict and judgment for the Ap- 
])ellees and that the Trial Court erred in allowing the 
case to go to the jury. For these same reasons, with 
Ap])ellant’s support of its denial of liability by the evi¬ 
dence adduced bv its witnesses the Court should have (t)vei*- 

• I 

ruled th(‘ jury’s verdict and entered judgment n.o.vj for 
tlie A])pellant. Failing so to do it clearly was the Court’s 
duty to grant a new trial to the A])pellant. 


The Jury’s Verdict Was Unsupported by Any Evidence 
That Would Justify the Amount Assessed Against Appel¬ 
lant. It Could Only Have Been Based on the Feeling 
That Appellant Was a Large Landowner With Substan¬ 
tial Insurance Coverage. 

The verdict is ])lainly excessive. It is a])])i-eciated that 
this is nriinurilv the concern of tlie Trial Judu-e. 1 ow- 
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ever, it is the law that there must be substantial evidence 
of injury proximately resulting from defendant’s negli¬ 
gence. Mrs. Unger suffered no breaks or fractures that 
were visible by X-ray. She had a hard fall that caused 
discomfort, but it is common knowledge that such pain 
disapi:>ears in a short time. Her major complaints were 
concerned with headaches—and the evidence clearly estab- 
lislied that slie had these identical headaches prior to her 
accident and that the accident had nothing whatsoever to 
do with their persistence up to the time of the trial. 
(App. 69) It should be noted that the medical testimony 
of an exi)ert in the field of obstetrics and gynecology 
clearly indicated that Mrs. Unger’s complaints were nor¬ 
mal for a woman in the menopause, that Mrs. Unger’s 
prior partial hysterectomy prematurely put her in the 
menopausal period and that it is not uncommon for sucli 
a state to cause even a psychosis—an exaggerated feeling 
of pain and suffering that mav not exist in medical or 
physiological fact. 


CONCLUSION 

Mlierefore, Appellant respectfully submits that this 
Court should reverse the judgment order of the court 
below and remand to the Trial Court with directions to 
enter a judgment in favor of Appellants, or to grant a 
new trial, or such other and further relief as to this 
Court may seem just and proper. 

Stanley B. Frosw, 

Attorney for Appellant. 

Zion Kai.tner 
1606 AValnut St. 

Philadelphia. Pa. 

Of Counsel 
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291 Filed Aug 16 1948 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 
ESTELLE UNGER 
2423 14th Street, N. E. 

Washington, D. C. 
and 

CHARLES UNGER 
2423 14th Street, N. E. 

Washington, D. C. 

Plaintiffs 

vs. 

BRENTWOOD VILLAGE CORPORATION, 

A Foreign Corporation, 

1313 Rhode Island Avenue, N. E, 

Washington, D. C. 

Defendant 

Civil Action No. 3370-^48 

Complaint for Personal Injuries 

1. Plaintiffs are citizens of the United States, residents 
of the District of Columbia, of full age, and bring this 
suit in their own right. 

2. Defendant is a foreign corporation engaged in the 
business of owming and operating real estate in the District 
of Columbia. 

3. Plaintiffs are tenants of the defendant and reside in 
an apartment house project owned by the defendant 
knouTi as “Brentwood VillageSaid Brentwood Village 
consists of various separate units connected by interior 
sidewalks, which sidewalks are owned and maintained by 
the defendant corporation for the use of their tenants and 
their guests. 

4. On or about the 7th day of February, 1948, at ap¬ 
proximately 11:00 A. M., the plaintiff Estelle Unger, after 



I 

shopping in the Five & Ten Cent Store on the prloperty 
of the defendant corporation, was pushing her baby 
stroller over an interior walk owned and maintained by the 
defendant corporation, which walk was the most direct 
route to the apartment occupied by her, j 


292 5. The aforesaid walkway was covered "^vith a 

heavy coating of slippery ice, which ice had been 
on said walkway for a lengthy period of time and which 
the defendant had negligently failed to remove or failed 
to treat in such manner as to make the same safe for 
pedestrians. 

6. Plaintiff Estelle Unger, in traversing the afore¬ 
mentioned wallrvvay, slipped on the ice and fell 1:o the 
ground, seriously and permanently injuring her coccyx 
bone and lower sacrum. As a further result of said fall, 
the plaintiff Estelle Unger has had serious and constant 
headaches which have not responded to medical treat¬ 
ment. 

7. By reason of the aforementioned injuries, said plain¬ 
tiff suffered great pain of body and mind, and \vas pre¬ 
vented, and will be prevented, from carrying on her duties 


as a housewife. 


8. As a result of the injuries sustained by the plain¬ 
tiff Estelle Unger, the plaintiff Charles Unger, heij hus¬ 
band, has expended, and will continue to expend by reason 
thereof, large sums of money for medical attentiojn re¬ 
quired by the plaintiff Estelle Unger, and for othejr ex¬ 
penditures incidental to her injuries. As a further ij-esult 
of said injuries, the plaintiff Charles Unger suffered |addi- 
tional damage by reason of the loss of his wife’s seijvices 
because of her incapacity to perform her usual duties 
as a wife and housewife. The plaintiff Charles itnger 
has lost the companionship of his wife, and will continue 
to lose the companionship of his wife, by reason ot the 
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injuries sustained by her. 

293 WHEREFORE, plaintiffs claim of and from the 
defendant the sum of $20,000.00, besides costs. 

KAMEROW & KAMEROW 
By /s/ Allan L. Kamerow 

1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorneys for Plaintiffs 
• • * • 

294 Filed Oct 15 1948 Harry M. Hull, Clerk 

Amended Answer of the Defendamt 
First Defense 

The complaint fails to state a cause of action against 
the Defendant upon which relief can be granted. 

Second Defense 

1. The Defendant neither admits nor denies the alle¬ 
gations set forth in paragraph 1 of Plaintiffs’ Complaint 
for Personal Injuries, having no knowledge thereof. 

2. The Defendant admits that it is a foreign corpora¬ 
tion, organized under the laws of the State of Delaware, 
and that it owms and operates certain real estate in the 
District of Columbia. 

3. Defendant admits that the Plaintiffs arc tenants of 
said “Brentwood Village”, owned by the Defendant as 
aforesaid. Defendant further admits that the said “Brent¬ 
wood Village” consists of various apartment units and 
that there are sidewalks within said Village, but neither 

admits nor denies ownership or maintenance of said 

295 sidewalks, having no knowledge as to the sidewalks 
to which Plaintiffs refer. 

4. Defendant neither admits nor denies the allegations 
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set forth in paragraphs 4 through and including 8 of the 
Plaintiffs’ Complaint for Personal Injuries. 

/s/ Stanley B. Frosh 
Stanley B. Frosh 
1025 Vermont Avenue, N], W. 
Washington 5, D. C. 

Attorney for Defendant 
STerling 6075 
• • • • 

296 Filed Feb 17 1950 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 17\}i day 
of February, 1956>, before the Court and a jury of good 
and lawful persons of this district, to wit: 

John C. Echols 
Henry L. Johnson 
Hugii J. McDermott, Jr. 

Frances B. Powell 
Elizabeth R. Nutick 
Jerome T. Fitzpatrick 
Lois C. Hall 
James A. Blair 
Walter E. Hamilton 
Mamie Lewis 
Rosa M. Akers 
Anna !M. C. Cooper 
Vv’ho, after having been duly sworn to well and truly try 
the issues between Estelle linger S Charles Unger, plain¬ 
tiffs and Brentwood Village Corp., defendant, and after 
this cause is heard and given to the jury in charge, tliey 
upon their oath say this 17th day of February, 19J^, that 
they find the issues aforesaid in favor of the plaintiff and 
that the money payable to him by the defendant by reason 
of the premises is the sum of Estelle Unger $2500.00 and 
Clias. Unger, $500.00. Whebkfore, it is adjudgeci that 
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said plaintiifs recover of the said defendant the sum of 
Estelle Unger, $2500.00 and Chas. Unger $500.00 together 
with costs. 

Harry M. Hull, Clerk, 

By /s/ Irene B. Burroughs, 

Clerk 

By direction of 

Justice Edward A. Tamm 

• • • • 

297 Filed Feb 28 1950 Harry M. Hull, Clerk 

Motion for Judgment Eon Obstante Veredicto 
Or In the Alternative to Set Aside Verdict 
and Judgment and Grant a New Trial 

Comes now the defendant, by and through its attorney, 
and moves the Court for judgment non obstante vere¬ 
dicto, or, in the alternative, to set aside the verdict and 
judgment rendered and entered in the above cause and 
grant the defendant a new trial, on the following grounds: 

(1) That the verdict is contraiy’ to the evidence. 

(2) That the verdict is contrary to the weight of the 
evidence. 

(3) That there was no evidence upon which the jury 
could find that the plaintiff wife was injured as a result 
of any negligence on the part of the defendant. 

(4) That the plaintiff presented evidence that was con¬ 
sistent with an h>T)othesis that the defendant was not 
negligent and also one that the wife plaintiff was negli¬ 
gent. 

(5) That the verdict is against uncontrovertible physi¬ 
cal facts. 

(6) That the verdict is so excessive that the jury 
must have been influenced by passion, prejudice or other 

improper motives. 

298 (7) That the Court erred in submitting a ques¬ 
tion of fact to the jur^^ where there was no evi¬ 
dence to warrant such submission. 


(8) That the Court erred in refusing to direct a ver¬ 
dict in favor of the Defendant. 

(9) That the Court erred in granting impro])er in¬ 
structions that were based on stated or assumed facts 

« 1 

not proved by the evidence. 

(10) That the Court erred in admitting testimony 
based upon conjecture and guess. 

(11) That the Court erred in admitting testim()ny by 
the Plaintiffs as to medical bills and expenses \dthout 
corroboration by the attending physician that the;^ were 
expenses incurred for the treatment of the injuries com¬ 
plained of and that those expenses were fair and ]‘eason- 
able. 

(12) That the Court erred in failing to strike the testi¬ 
mony of Plaintiff’s IMedical Expert when that expert testi¬ 
fied that the alleged negligence of the Defendant j might 
not be the proximate cause of Plaintiff (wife)’s injuries. 

(13) And for other and additional grounds ths|t may 

appear from the record, which, to date, has not b^en re¬ 
ceived by the Defendant. | 

/s/ Stanley B. Frosh 
Stanley B. Frosh 
Attorney for Defendant 

Denied. 

Tamm J. 

3/6/50 

• * • • 


300 Filed Mar 7 1950 Harry M. Hull, Clerk 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by defendant, for a new, trial, it is this 6th day of 
March, 1950, ordered that said motion be, and the same is 


hereby overruled. 

Harry M. Hull, Clerk, 


By /s/ Irene B. Burroughs, 


Deputy Clerk 
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By direction of 
Edward A. Tamm 
Judge 

• • « • 

301 Filed Mar 14 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this Mth day of March, 1950, that 
Brentwood Village Corp. hereby appeals to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 17th day 
of Feh., 1950 and the Order Overriding Motion for New 
Trml entered Mar. 6, 1950, in favor of Estelle S Charles 
Unger against said Brentwood Village Corp. 

/s/ Stanley B. Frosh 

Attorney for 

Brentwood Village Corp. (Deft.) 

• • • • 

Proceedings 

19 Melvin I. Shapiro, 

■was called as a witness by the plaintiffs, and, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

m m m * 

20 Q And, Mr. Shapiro, were you present in the 
vicinity of 14th Street and Rhode Island Avenue on 

the morning of February 7 ? A I was. 

• • • • 

Q Were you familiar with the streets and sidewalk 
ways in that vicinity? A Very well. Very well. 

• • * • 

21 Q She told you Mrs. Unger had api)arently fallen 
on the ice? A Apparently fallen on the ice. I 



went to w’here Dorothy and Mrs. Unger were, ^he was 
on the ice in the path. They asked me if I wlouldn’t 
help to get Mrs. Unger into her building. By thkt time 
my wife came out of the apartment. 

# * # « 

22 Q In what position did you find Mrs. Unger 
when you arrived there? A I found her on the 

path. 

Q With reference to the side, she was in the center, 
right or left path? Can you tell us where she was? A 
I truthfuly couldn’t. It was on the path. I am positive 
of that. 

0 You do remember she was on the path? A I am 
positive of that. 

Q What position was she in? A I believe slie was 
sitting. I 

23 Q W"as there anything about the position you 
found Mrs. Unger in, anything she was doing that 

indicated to you she was or may have been in pain? A 
Absolutely. There was no doubt about it. 

Q Tell us why you came to that conclusion? A She 
was crying, and she apparently seemed to be in terrible 
pain, and she wanted me to get her home someway*. By 
that time my wife came out and both of us lifted her up 
and took her to the car. "We drove her home. She seemed 
to be in such pain she couldn’t walk. Mrs. Unger, I think, 
lived on the second floor at that time. She suggested that 
we knock on the lady’s door in the apartment below, which 
T did. She came out. We took Mrs. linger and laid her 
on the studio couch in the lady’s apartment below. iMrs. 
Unger asked me to notify her husband. She gave| me a 
number. I called Mr. Unger, and that was all there 
was to it. 

Q T^Tien you arrived did you see whether or not Mrs. 
Unger was trving to regain her feet herself? A She 
seemed to be in such pain I don’t know whether she tried 
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to get up or not. She said her back hurt her terribly, 
she couldn^t move. 

Q How did you get her down to the car? Was 

24 she able to walk down? A Verv slowlv. I took 
one arm, my wife took another. I happened to be 

parked down at the foot of the path. 

Q At that time that you came did you observe 
whether or not there was any ice on the sidewalk? A 
Yes, there was ice on the sidewalk. I am positive of 
that. 

Q What did you say? A I said positive there was 
ice on the sidewalk. 

Q Would you say a small amount or a substantial 
amount? A A good coat of ice. It was treacherous. I 
would sav that. 

Q There was a coat of ice on the sidewalk which was 
treacherous ? A I would say. 

Q Was there any evidence, if you recall, anyone had 
shoveled that sidewalk? A As I recall it was just smooth 
ice. I don’t remember seeing snow. I just remember see¬ 
ing ice on the sidewalk. 

Q Do you recall whether there were any ashes on the 
sidewalk? A I don’t remember seeing any. 

Q Or anything at all which might make it less 

25 slippery? A I don’t remember seeing any. 

* * • • 

26 Cross Examination 

BY MR. FROSH: 

* • » * 

27 Q Did you have occasion to use that pathway 
on the morning of February 7, 1948? A No, I did 

not. 

Q Did you have occasion to use the pathway on the 
morning of February 6,1948? A No. 

Q Did you have occasion to use the pathway any 
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time during the day of February 6, 1948? A Nol, I did 
not. 

Q Did you have occasion to use that pathway at any 
time during the day of February 5, 1948? A No, I did 
not. May I say something? I would have no occasion to 
use the pathway for the reason I drive to work and I 
park on 14th Street and there is no reason I w’oiild use 
the pathw’ay. 

Q So you can’t testify of your own knowledge that 
there was ice and snow on this pathway prior to the 
morning in question. A I can not. 


30 Q Was the ice all the way up and down the path 
or only in spots? A I can’t truthfully 

that. I don’t remember. 

Q Did you have occasion to observe whether 
the other ice was smooth and glassy? A It see; 
me portions of the path, as I came down with Mrs. 
vras a smooth layer of glass, to the best of my recol 
Q It was a smooth layer of ice ? A I would 
Q Did you have occasion to see any ice 

31 Street on that sidewalk? A I would say n 

Q You would say, your testimony would 
that on 14th Street, that is this street here (indi<|}: 


answer 

any of 
med to 
Unger 


say 


0 


b4 


vou did not see anv ice? A 


I don’t recall seeing 


ection. 

so. 
n 14th 

0 . 

, then, 
ating) 


anv, 


Q So far as you recall, there was no ice, however, on 
14th Street? A I would say the 14th Street sidewalk 
was in good walking condition, as far as the ice. 

Q Now, what time do you usually go to work 
morning? A I leave at 7 o’clock. 

Q 7 o’clock in the morning, and you were leaving for 
work at about that time when you were li^ 

32 Brentwood Village? A Not that particular 


in the 


ring at 
morn¬ 


ing. 


Q No, I mean in general. A That is right. 
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« • • * 

Q Did you have occasion to observe the men sweeping 
the snow from 14th Street or any of the paths at Brent¬ 
wood Village on the morning of February 7, 1948? A 
No, I don’t have any recollection. 

Q Did you have occasion to observe them sweep- 

33 ing the ice and snow on the morning of February 6 ? 
A I don’t remember seeing anyone. 

« * « • 

Dorothy Schelen, 

was called as a witness by the plaintitfs and, being being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

BY MR. STANLEY KAMEROW: 

# « # * 

34 Q Mrs. Schelen, did there ever come a time when 
you saw Mrs. Unger, who is here at the counsel 

table, in a position on a pathway between Rhode Island 
Avenue and 14th Street, Northeast, where she had slipped 
on the ice? Did there ever come a time you saw her 
after she had fallen? A Yes. 

35 Q Was that back in 1947? A I don’t recall the 
year. It has been a couple of years. 

Q About two years ago? Would it have been the 
early part of the year? A It was in the winter time. 

* # e • 

3d Q Where did you reach? A I had reached 
about here when I turned around. It happened at 
the same time Mrs. Unger was coming down this path and 
did slip on the ice which I did see, and she cried out and 
for a moment I thought she was going to get up. She 
didn’t. I went up to her. 

Q You could be seated again, Mrs. Schelen. Did 
she have anyone wfith her at the time she fell? A 
Yes. 


37 


13 A 


Q Who was with her, if you recall? A She hajd her 
babv and another child with her. 


Q What position was Mrs. Unger in when you arrived? 
A She was lying on her back or side, or a little bit or. each 
on the ground, not able to get up. 

Q Did she give any evidence of being in pain? A She 
was crying and she was moaning. 

Q Did she indicate any part of her anatomy she com¬ 
plained hurt? A Yes, her back side. 

Q Did you see her make any attempts to regai^ her 
feet? A Yes. 

Q And was she able to regain her feet? A No. 


39 Q Describe to us exactly how she was helped 
aw’ay from there, if you remember. A She: was 

lifted. I don’t recall who help to lift her besides; Mr. 
Shapiro. I don’t know whether the other witness cid or 
not. I stayed with the child and with Mr. Sha])iro’s 
sister—I mean wife—while he carried her to the c|ar or 
helped her get to the car in some fashion and he took 
her home, and then I believe another friend of hers came 
back after her child. I don’t recall those details any fur¬ 
ther than that. 

Q IVhen she fell, was she on the sidewalk at th^ time 
she fell? A Was she on the sidewalk when she fell? 
No. Well, she was walking on the path when she f(tll. 

Q ‘'/Yhen you say path, that is the concrete path, 

40 is it not? A Yes. 

Q And was she on that path at the time she 
fell? A Yes. 

Q Do you recall the condition of that path with refer¬ 
ence to whether or not there was any ice or snow on it? 
A There was ice and probably a little snow with it. 

Q Would you say there was considerable ice on it? 
A Yes, T would. 
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Q Is there any doubt in your mind about that? A 
Not at all. 

MR. STANLEY KAMEROW: No further questions. 

Cross Examination 

BY MR. FROSH: 

* • * « 

41 Q Mrs. Schelen, is that path on which you saw 
Mrs. Unger on a level surface like this floor or this 

room ? A No, it was not. It was a hilly surface. 

Q You mean there was an incline there? A Yes. 

Q Now, what is the lower part of the sidewalk, 

42 14th Street or the shopping center? A The top 
of the path would go downward, this way. 

Q From the shopping center to 14th? A From the 
shopping center to 14th. 

* * « « 

Q What first called your attention to Mrs. Unger, her 
cries? A I saw her fall. 

Q You saw her? How did you see her? A I hap¬ 
pened to be looking up that way. 

Q You were looking toward Montana Avenue but your 
head was inclined? A Not inclined, but it so happened 
possibly I turned my head as I walked. I know I saw her. 
Q WTien you first saw her, what position was she in? 
A She was on the ground. 

43 Q She was on the ground? A Yes. When I 
looked up the next time, as I watched her, she re¬ 
mained on the ground. 

Q Wien you first saw her, was she on the ground? A 
When I first saw her she wasn’t on the ground. She 
. was standing up until she fell? 

Q Standing up? Could you from the point you were 
at on 14th Street see with any degree of clarity the 
sidewalk of that pathway? A No, you couldn’t see the 
sidewalk. It was icy and snowy from the snow. It was 
icy and snow on the ground all around. 
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• * « * I 

44 Q Could you from this point where yoiji have 
testified you were standing, somewhere iii| here, 
could you see the exact spot on the sidewalk wheije Mrs. 
Unger was? A At the time it happened I didnit have 
my eyes on the sidewalk. I just saw her. 

Q You were not looking at the sidewalk, you were look¬ 
ing at Mrs. Unger? A Yes. 

Q How could you tell, then, she slipped on some ice? 
A It was obvious. 

Q But you did not see her actually slip on the ice? A 
Unless there was a banana peel under her or sometliing. 

THE COURT: Don’t be smart. Just answer th(! ques¬ 
tion. 

THE WITNESS: I didn’t mean to be smart. I am 
sorrv. 

BYMR.FROSH: 

Q Could you actually see her fall on some ice? j A I 
assume there was ice there. . i 

Q You assume it? When you reached Mrs. Unger, 
you have testified she was lying on her back or heif side, 
is that correct? A Yes. 

Q And you have testified that she did not get up on 
her own force or her own ability, is that correct? A 
That is right. 

* * « * 

46 Q And you walked from 14th Street up thi path 
to where she w’as Iving? A Yes. I 

Q Was the pathway slippery from ice? A Ye&. 

Q Was the ice smooth and glassy? A Yes. j 

Q It was smooth and glassy either all up the path, 
or just in spots? A I Avould say all up and down the 
path. 

Q All up and dowm the path? A There may have 
been one spot may have worn away or not been covered 
by ice, but as I recall it was all glass, glassy ice. 

Q And you are sure it was glassy? A Yes. 
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Q Did you have any dijfi&culty getting up to Mrs. 
Unger? A I walked very carefully. 

* * • • 

47 Q * * * Do you recall on the morning in ques¬ 
tion seeing any of the caretakers of Brentwood 

Village cleaning snow? A No, I don’t recall that. 

Q Do you recall seeing the snow cleared the morning 
prior to the accident? A I don’t remember on the morn¬ 
ing prior to the accident. 

Q You remember the morning prior to that? A No. 
Q Do you recall whether there was ice or snow on 
14th Street? T I believe that had been cleared. 

Q Then your testimony would be 14th Street from 
the point of that pathway to Montana Avenue was clear 
of ice and snow? A I couldn’t say for sure, but I know 
it wasn’t slippery like the hill was. 

Q It was not silppery? A It was not as slippery 
as the hill. 

Q Let us get that exactly. Was there ice and snow on 
14th Street ? A I don’t remember for sure. 

* • • * 

48 Redirect Examination 

BY MR. STANLEY KAMEROW: 

Q Mrs. Schelen, when you arrived at the place where 
Mrs. Unger was on the ground do you recall whether 
there was any ice under Mrs. Unger, underneath w’here 
she was Iving? A Oh, ves, there was. 

Q There was ice there ? A Yes. 

Q When you were on your w’ay up the pathway on 14th 
Street to where Mrs. Unger fell did you actually 

49 fall or in any way get hurt going up that path? 
A No, I didn’t. 

Q Do you recall whether there was any change of 
grade, by grade that means the degree of hill, if any, 
from the front part of the pathway, and I am going to 
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draw a line around here to distinguish what I call the 
first part from the second part of that hill, same degree 
of hill and grade all the way up and down its lergth, or 
is there a change in grade on that path? A There is a 
degree of change, I would say. 

Q Which is the steeper half of that pathway? A The 
lower. 

Q And the upper half would have been the patH would 
it not, Mrs. Unger had just come over? A Yes. j 
Q Is that a very steep hill, on that grade? A Fairly 
steep. 

Q And this grade from here down? A That is quite 
hilly. 

Q Much steeper, would you say ? A Yes. 

* * * * 

50 Q Mrs. Schelen, you are familiar with thg.t path¬ 
way from the drug store to 14th Street? A Yes, 

fairly. 

Q Did you use that path frequently? A Yes. 

Q If you were standing at this point, could jl^ou see 
14th Street? A At the drug store, or the top of the 
hill? 

Q At the top of the hill. A I think so, as I recall. 

# « * « 

54 MR. KAMEROW: If the Court please, at the 
pretrial of this case leave was given to amend— 

» « « # 

55 THE COURT: I think that is the proper posi¬ 
tion to take. You gave notice at the pretrial that 

it would be done. Since there is such a provision in the 
pretrial order, the Court will, by interlineation, am(md the 
last paragraph of plaintiffs’ complaint to read: “Plain¬ 
tiffs claim of and from the defendant the sum of $S 10,000” 
as indicated in the pretrial order. i 
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WHEREUPON 

Edith Shapiro 

a witness called by and in behalf of the plaintiffs, having 
been first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 

* * « * 

56 Q Now, directing your attention to February 7, 
1948, on that day did you have occasion to be on 
Saratoga Avenue, Northeast, near the intersection of Mon¬ 
tana Avenue, Northeast? A Saratoga and Montana? 

Q Saratoga and Montana, behind the shopping center 
of Brentwood Village? A Yes. 

Q About what time of day were you there ? A About 
11 o’clock. 

Q Did something happen there that was unusual? A 
Yes. 

Q Will you tell us exactly what did happen? A Well, 
I came out about that time and my husband was standing 
near this woman who had fallen at the intersection of 
the path there. 

* * * • 

59 Q Did she give evidence of the fact that any¬ 
thing unusual had happened? A She seemed hurt. 

* » • * 

THE WITNESS: She seemed to be in terrible pain 
from the way she was crying and yelling. 

60 MB. FKOSH: Objection to that, if the Court 
please, and I move that it be stricken. 

THE COURT: Objection overruled. 

MR. FROSH: May we have an exception? 

THE COURT: There are no exceptions necessary in 
this court: they were abolished ten years ago. 

Go ahead and ask the next (juestion. 
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BY MR. KAMEROW: 

Q Mr. Shapiro, where was she with reference to the 
sidew’alk; I mean, was she to the right of it or the left of 
it, or on any particular portion of it? A I do]i’t re¬ 
member exactly, but as nearly as I can recall, she seemed 
to be in the center of it. 

* w * # j 

62 Q Tell us what your impression was alt that 

time ? A She was moaning and— I 

MR. FROSH: Objection to that. 

THE COURT: Objection overruled. 

THE WITNESS: She was moaning and crying and 
seemed to be almost—just in terrible pain. 

Q Did she indicate what part of her body hurt? A 
She seemed to indicate her back that hurt her. 

Q Now, during the time you were on the scene of the 
accident, jMrs. Shapiro, did you have occasion to notice 
the condition of the sidewalk with reference to whether 
or not there was anytliing on the sidewalk? A Well, 
that was a slippery sidewalk. 

63 Q You are now talking about which sidjewalk, 
Mrs. Shapiro? A The path we took her do|vn. 

Q The paved path running from the drug store tjow'ard 
14th Street, Northeast? A That is right. | 

Q AVould you say that there was a small amojmt of 
ice on the sidewalk, or some amount of ice on thaj: side- 
■walk? I 

MR. FROSH: Objection. 

THE COURT: Objection sustained. 

BY MR. KAMEROW: 

Q How much ice was on the sidewalk? A Quite a 
bit, because I had to "vvatch my footing very caiefully 
when We took Mrs. Unger down that path, we wen; very 
careful. 

Q Was there any ice on the spot on which Mrs. Unger 
fell ? A I believe there was. 

* * * * 
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Cross Examination 

BY MR. FROSH: 

• • • • 

66 Q Did you have occasion to use that path prior 
to 11 o^clock that morning? A I did not have occa¬ 
sion to, no. 

Q Did you have occasion to use that path later in 
the day, following 11 o’clock? A I don’t remember. 

Q You don’t remember; did you have occasion to use 
it preceding— A I don’t know, I had a small child 

67 at the time and I didn’t get out too much. 

Q Did you have occasion to use 14th Street, 
Northeast on the day in question? A No, not on the day 
in question. 

Q Did you have occasion to use it on the day pre¬ 
vious? A Not that I recall. 

Q Or on the day before that? A I don’t remember. 

* • • • 

68 Q * • • do you recall seeing maintenance men or 

track men on 14th Street, Northeast? A Yes. 

* • • • 

70 WHEREUPON 

Mrs. Awna Matlow, 

a witness called by and in behalf of the plaintiff, having 
been first duly sw’orn, was examined and testified as fol¬ 
lows: 

• • # * 

71 Q Now, directing your attention to February 
of two years ago, February 7th, that day was your 

attention given to anything unusual that happened in 
Brentwood Village? A Well, yes, I was going to the 
store and I suddenly heard someone call my name, and 
when I turned around Mrs. Schelen had called to me that 
somebody had fallen on the path, to get help. Well, I 
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started to run to that place and saw Mrs. XJnge|r lying 
down or fallen on the ground; someone was lifti|ng her 
up and she seemed to be in pain and crying, a3]|d then 
I asked what I could do, and she turned aroundj to me 
and gave me a telephone number— 1 

* * • * 

77 Q Now, did you have occasion to notic(i, Mrs. 
Matlow, whether or not there was any ice on this 

pathway from the drug store to 14th Street? A. Yes, 
there was. 

Q How much ice would you say was on that pa :h? A 
It was glassy. 

Q Was there any ice on these steps as you wejnt up? 
A No. 

• * « • 

Cross Examination 
BY MR. FROSH; 

I 

• • « • j 

78 Q You have testified, if I am not incorrecjt, that 
you could see that that pathway was slippeijy? A 

Well, it was one of those days when you had to be very 
careful. 

Q You could see that? A I had to be careful, maybe 
when I was running I was not careful— 

THE COURT: Just answer the question. 

BY MR. FROSH: 

Q You could see that you had to be careful? A i Well, 
of course. | 

Q That was because you could see that there was 
glassy ice on that pathway? A Well, there was quite a 
bit of ice that morning, for that matter. 

* • # * 

80 THEREUPON, 
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Estelle Unger, 

one of the plaintiffs in this ease, having been called as a 
witness in her own behalf, and duly sworn, was examined 
and testified as follows: 

Direct Examination 
BY MR. KAMEROW: 

Q Please state your full name? A Estelle Unger. 

Q Where do you live, Mrs. Unger? A 2423 14th 
Street, Northeast. 

Q You are one of the plaintiffs in this cause? A Yes, 
sir. 

Q You are the wife of Mr. Unger, the other plaintiff in 
this cause? A Y'es, sir. 

W • • 

81 Q How long have you lived there in Brentwood 
Village? A I believe seven years. 

Q You and your husband in Brentwood Village? A 
That is right. 

Q Now, directing your attention to February 7th, 
1948, did you have occasion on that day to leave your 
apartment? A Yes, I did. 

Q What time of the day was that? A Well, I left 
the apartment about ten o ’clock. 

Q And where were you going? A I was going to shop 
for groceries. 

Q Who was with you ? A My child, and another child 
that was staying with us for the week end. 

Q How old is your child? A Right now, three and 
one-half years old. 

Q You say now, and the other child? A The other 
child is now eight years old. 

Q You say how— A At that time my child was 19 
months, and the other child was six. 

Q Now, did you have any baby stroller along 
with you ? A Yes, a baby stroller. 
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Q Both children? A No, the older child was walking, 
the little one was in the stroller. 

THE COURT: Don’t both talk at once, the reporter 
cannot possibly record it if both are talking at once. 

BY MR. KAMEROW: 

Q You say the younger child was in the stroller? A 
The younger child was in the stroller. 

Q Now, will you tell us how you proceeded; you have 
been here in the court room and you are familiir with 
that diagram, are you not ? A Yes. 

Q Now, referring to that diagram where it may be 
of some help, tell us how you proceeded from youi* apart¬ 
ment with the two children and where vou went? A As 
I remember, I went up, I proceeded through 14th Street, 
crossed the street at 14th Street and went acros:j to the 
other side— 

Q Crossed the street, do you mean at Saratoga? A 
No, I crossed Saratoga Avenue, because I left 12th—is 
that 12th? I went from 14th Street crossed on the 
83 other side which had no houses on it, as you come 
down— 

Q Were you coming down here (indicating) ? A I 
had to cross, I had to come ui)—I got here, I crossed over 
here, crossed the street and walked this way furthe:: down, 
as I was going shopping, I remember that, and had come 
around this way to get to the shopping center. Coming 
back I came down pushing the baby carriage, butj I pro¬ 
ceeded on down this way, figuring that I vrould dome in 
here. 

Q All right. Resume the stand again. 

Now, did you complete your shopping in the shopping 
center? A Y'es. 

Q About what time did you leave the shopping jienter? 
A I imagine about 20 or a quarter to eleven. 

Q The two children, were they still with you? A Yes. 

Q And the packages that you had, where were they? 
A In the stroller with the baby, there were som(( pack¬ 
ages in there. 
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Q Now, was it your intention to go to some pathway? 
A Yes. 

Q Now, tell us what pathway you took in order to get 
home at that time? A I took that one (indicating), be¬ 
cause it was downhill. 

84 Q Which pathway? The one we have been re¬ 
ferring to ? A Downhill. I call it downhill. 

Q That pathway is paved, is it? A That is right. 

Q Now, Mrs. Unger, are you familiar with the topog¬ 
raphy of the ground right there? "Was there a hill— A 
"What do you mean ? 

Q In this entire area— A WTiat do you mean, a hill? 
MR. KAMEROW: I will withdraw that question. 

BY MR. KAMEROW: 

Q Mrs. Unger, is 14th Street at a lower level than 
Rhode Island Avenue ? A Yes, sir. 

Q Now, this hill, this path that runs from the drug¬ 
store to 14th Street, is that on an incline down? A 
No, sir. 

Q Now, is the incline greater at the end portion of 
the path than it is at the other? A Yes, sir. 

Q Now, will you tell us exactly where the degree of 
incline changes on that path? A Well, there are two— 

Q Come to the blackboard, if that will help you. A 
Up about here, it is almost level, not quite, there 

85 is a more gradual—from here over here (indicat¬ 
ing)—that is where the real grade begins. 

Q Do^vn where an “X” is on here? A That is right. 
Q Right in here (indicating) ? A About that. 

Q This map, is it correct? A No. 

Q Show us exactly where the map is wrong. A (Wit¬ 
ness indicates) 

Q According to your testimony, this path branches 
off? A Yes. 

Q Is it higher over here? A Yes. 

Q It cuts off from Montana Avenue? A That is right. 
That is where the grade begins. 
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Q Take your seat again, Mrs. Unger. I 

Now, the w’ay that I have changed that map, that is 
about your idea of how the area looks? A Yes, sir. - 
Q And this wavy line is at the intersection of this other 
pathway here, is that right? A Yes, sir. 

Q And that wavy line is where you came down 

86 the path which starts to drop suddenly? A That 
is right. 

Q Now, between this point and that point, is that a 
different degree of drop, between this point and this 
point (indicating) ? A Yes, sir. 1 

Q Tell us exactly what the difference is betwjeen the 
degree of drop on this first point and this point,—and 
for the record, I am indicating a point at the qtart of 
the path as it goes to the drug store and the inteijsecting 
path about half way down the path as being the fii[st por¬ 
tion indicated and the second portion indicating, aijd indi¬ 
cating a point starting at the intersecting pathway and 
running to 14th Street. I 

Now", Mrs. Unger, will you tell us if there is a dif¬ 
ference, and what that difference is? A Well, the top 
part is pretty level, not too much of a grade, just gradual, 
when you get to that point then it starts to go down. 

Q What was the condition of that pathway a.t that 
time? A It was icy. 

Q How icy was it? A Pretty icy. 

Q At what rate of speed were you proceeding 

87 down that pathway? A Very slowly. 

Q Were you having any trouble in negotiating 
that pathway? A Well I had to be very careful of my 
footing. 

Q Were you being very careful? A Yes, sir. 

Q Now% did there come a time when something uijiusual 
happened? A Yes, sir. | 

Q What happened? A When I got to the intersection 
right on top of the level ground, I felt my feet go| from 
under me, and I hit the ground; the baby carriage w^ out 
of my control, and this little girl grabbed it. | 
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Q Now, when you fell do^v^^, Mrs. Unger, were you able 
to get up? A No, sir. 

Q Why weren^t you able to get up? A I could not 
get up off my back and seat. 

Q Your back and seat? A I had hit my bottom, and 
I could not move. 

Q Now, you say you could not move. Will you tell 
us why you could not move? A The pain was so great 
I could not move. 

Q Was there anyone around to give you help? 

88 A No. 

Q How did you obtain help? A I just lay 

there. 

Q And do you remember what happened immediately 
thereafter? A No, sir. I know this gentleman w’hom I 
had never seen before came along, he and his wife, and 
several other people I had never seen before, and they 
helped me. 

Q When you say they helped you, exactly how did 
they help you? A One took the baby carriage and the 
children, the man and w’oman, I believe—I don’t remem¬ 
ber exactlv—I believe it was the man and woman, one 
got me under the arm, and they tried to get me up off 
the ground. Finally they did get me up and help me very 
slowly to where the car was parked. 

Q Your car? A No, it was their owm car. 

Q Wliere did they take you in their car? A They 
took me to an apartment, not the one where I lived. 

Q Some apartment where they lived? Was it in the 
same building? A Yes. 

Q What floor in the building is in your apart- 

89 ment ? A The second floor. 

Q And the apartment they took you to, where 
was that ? A On the ground floor. 

Q Why didn’t they take you to your apartment? A I 
could not make it. 

Q Mrs. Unger, were you in pain at that time? A I 
was in very great pain, besides being in very grave shock. 
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Q What, if anything, was done to relieve y(l)U? A 
They took me in and laid me on a Hollywood bed, propped 
up, with my legs up that way, and I laid there, ]! don’t 
know how long. 

Q Did there come a time when your husband came? 
A Yes, my husband came, they called him. 

Q About how long afterwards was that? A Just a 
few minutes. 

Q Did there come a time when you finally did get up 
to your apartment? A I believe my husband carried me. 

Q What time of the day was that, if you recall? A 
I don’t know. 

Q Would you say it was a matter of minutes later? 
How much later? A I would say it was at least an hour 
or an hour and a half. 

90 Q Did this pain vou were suffering subside? A 

No. * I 

Q Will you explain exactly what type of pain th^t was, 
how it felt ? A It was a sticking pain in the bottom of 
my rear, at the bottom of the spine. 

Q Was it aggravated by motion? A Yes. 

Q What part of your body was it that it aggravated? 
A In my back here, if I tried to move. 

Q Did there come a time when the doctor was <;alled? 
A Yes. 

Q What doctor came ? A Dr. Irey. 

Q Dr. Hugh Irey? A Yes, Dr. Hugh Irey. 

Q Where is Dr. Irey’s office? A 1803 Monroe Street, 
Northeast. 

Q Did Dr. Irey treat you that day? A Y?s, he 
treated me. 

Q And did he prescribe any medication for you that 
dav? A Yes. 

Q Did you see Dr. Irey after that? A Yes. 

91 Q Would you say that you saw Dr. Irej’ on a 
few or manv occasions? A Manv occasion^. 
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Q Where was it that you would see Dr. Irey? A He 
came to my home, and I also went to his ojQSce later on. 

Q Now, Mrs. Unger, the next day and the day after 
did this condition clear up ? A No, sir. 

Q Tell us exactly how^ you felt on the succeeding days? 
A In the succeeding days my spine hurt me, the top 
of my spine pained me, and I could not sit straight be¬ 
cause it hurt me, no matter where I touched my spine, it 
hurt. 

Q Does it hurt as much now, Mrs. Unger, as it did at 
that time? A No, sir. 

Q Since that time, Mrs. Unger, have you been to more 
than one doctor in an endeavor to get this cleared up? A 
Yes, sir. 

Q Please wait until I have finished my question before 
you answer. A I am sorry. 

Q Have you been to more than one doctor, Mrs. Unger? 
A Yes, sir. 

92 Q Did you say you had been there a number 
of times ? A Yes, sir. 

Q How many times in all would you say that Dr. Irey 
treated you at your home? A At least half a dozen. 

Q How many times would you say that you called at 
Dr. Irey’s office? A I could not tell you, sir, how many. 

Q Very many? A Yes, sir. 

Q At the times that you went to Dr. Irey^s office, was 
it for the purpose of obtaining any treatment from Dr. 
Irey? A Yes, sir. 

Q What type of treatment did Dr. Irey give you? A 
Diathermy. 

Q Did that help you? A Temporarily, the treatment 
did, yes. 

Q Did Dr. Irey prescribe any medication? A Yes. 

Q Medicine? A Yes, sir. 

Q Did you take those? A Yes. 

9.3 Q Did they help you? A Yes, temporarily. 

Q Did he prescribe any equipment that he 
thought would help you ? A Yes. 
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Q Now, tell us exactly what did he prescribe |for you 
in that connection ? A He prescribed a board on f;he bed, 
and he prescribed a special tube to sit on, and, ohj yes, he 
prescibed a lamp to bake the back, and also a heating pad. 

Q Now, did you buy these various treatmeijits ? A 
Yes, sir. 

Q Did you use those treatments? A Yes, sir. 

Q Did you use them on few or on many occasions? A 
Manv occasions. 

Q Very many occasions? A Yes, sir. 

Q Novr, did you obtain any relief from the use of 
those treatments, Mrs. Unger? A Yes. I 

Q Now, describe for us exactly vrhat the tube was 
like? A It was a rubber tube, looks almost liloe this 
(indicating). 

94 Q Where did you keep that? A On my chair. 

Q On your chair; and did you get relief from 
it ? A A little, not much. 


Q For how long a period of time did you continue to 
use that tube? A I still use it occasionally. I cannot 
use it steadily. 

Q Do you use it as much as vou used to use it? A 
No. 

Q You say you got something for your bed? A. Yes, 
a board. 

Q A board. What part of the bed does that ^o on? 
A Well, on my side of the bed. | 

Q On your side of the bed? A That is righjt. 

Q Is that above the mattress or below the ma|ttress? 
A Under the mattress, between the spring and th|e mat¬ 
tress. 1 

Q How long did you continue to use that board? A 
It is still under the mattress, continuously. 

Q On your side of the bed? A Yes, sir. 

Q Now, do you still use the heat lamp, Mrs. Unger? 
A Yes. 

95 Q Do you still use the heating pad? A Yes, 


I 
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Q Let us go back: Were you able to take care of your 
housework, the usual housework in your home after the 
accident? A No, sir. 

Q Were you actually in bed after the accident? A" 
Yes, sir. 

Q For how long a period of time were you in bed? 
A Several weeks; I don’t remember exactly how long. 

Q During that time how did you take care of your 
child? A 1 had a steady maid in to take care of her. 

Q Now, at that time, Mrs. Unger—up to that time had 
you had a steady maid? A No, sir. 

Q Had you had a maid at all ? A No. 

Q And at that time you did obtain a maid? A Yes. 

Q Do you remember her name? A Margaret. 

Q Margaret. How much did you pay Margaret? A 
$25 a week. 

Q How long did you keep Margaret? A I had Mar¬ 
garet for about eight weeks. 

96 Q About eight weeks. Were you up and around? 
A No. 

Q Did there come a time when you were able to take 
care of your apartment? A No, when Margaret left, 

I had several maids after that, a few days at a time. 

Q Mrs. Unger in the period after the accident, did the 
trouble that you were having with your back interfere 
with your rest? A With my what? 

Q Your rest. Your sleep. A Oh, yes, I did not sleep 
nights. 

Q Well, now, would you say that happened on every 
night, or many nights, just hovr often would it happen? 
A Many nights. I could not get into a comfortable posi¬ 
tion in bed to be able to sleep. 

Q Now, did it interfere with your sleep during what 
portion of the evening or the early mornings? Tell us 
in what vray? A I had a hard time sleeping, in fact, I 
would get up and take a sedative to be able to sleep. 
After that I would wake up again. 
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Q Xow, this sedative that you talk about, | did you 
of ten have to take that ? A Yes. | 

97 Q The sedative that you talked about, jwas that 
medicine prescribed by the doctor! A ^es. 

Q Did you obtain any relief from that sedaltive! A 
Yes, sir, I did. 

Q Now, Mrs. Unger, coming dowm to the present time, 
are you able to get more sleej) than you did t|hen! A 
Yes. 1 

Q Your condition has improved? A Yes, jt has. 

Q Has it completely improved, Mrs. Unger? A No. 

Q Tell us exactly what remains of that condition at 
this time? A Well, I try to do whatever I can, I cannot 
work full time—I do whatever I can. If I try tc do any 
work I feel afterward, I cannot bend, I cannot lift the 


baby and things like that, 1 cannot do anything heavy. 

Q Have you stopped going to the doctor, Mrs.| Unger? 
A No, sir, I have not. | 

Q Who is your doctor at the present time? |A Dr. 
Weiner. | 

Q For how long a time has Dr. Weiner bee:(i treat¬ 
ing you? A Since a year ago November, Nojvember, 
1948. 

98 Q During that time have you seen him on many 
occasions? A Y^es. 

Q W'here is his office located? A 100 Longfellow 
Street, Northwest. 

Q Mrs. Unger, is that a distance from your home? A 
Y'es. 

Q What are Dr. Weiner’s office hours? A From 9 
to 11 in the morning, and from 6 to 8 at night? 

Q Now, when you went to see Dr. Weiner, during what 
office hours did you go there? A Nine to 11 in the 
morning. | 

Q What time does your husband get home fror|i work 
in the evening? A Sometimes 7:30 and sometime'|S 9:30. 
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Q Did that give you time to make the evening office 
hours? A No, sir. 

Q Were you able to take your baby with you when you 
went to see the Doctor? A No, sir. 

Q Tell us why not? A Well, Dr. Weiner has me on 
a table with this machine which was there over me, 

99 and I could not have the baby there because I was 
afraid he might bump something and get into trou¬ 
ble. He was too small to be left by himself. 

Q Did Dr. W'einer maintain a nurse? A No, sir. 

Q What, if any, arrangement did you make for the 
care of the child when you went to take your treatment? 
A I had to get a baby sitter to take care of him. 

Q Now, all these times that you visited Dr. Weiner, I 
gather from your testimony it was for the purpose of 
obtaining treatment ? A Yes, sir. 

Q Now', this baby sitter that you obtained, did you 
use the same baby sitter all the time? A Practically, 
yes. 

Q And w'as this gratuitous, or did you have to pay 
the baby sitter ? A I had to pay for it. 

Q You paid for it? A That is right. 

Q Did you ever make visits to Dr. Irey’s office dur¬ 
ing this time, w'hen it w'as necessary for you to have a 
babysitter? A Yes, sir. 

Q Would you say that was on few or many occasions? 
A Many occasions. 

100 Q All, in all, have you any idea how many times 
you visited Dr. Irey or Dr. Weiner for treatment? 

A No, I could not give you that. 

Q Have you any idea as to the number of times for 
that tw’o-year period—if you don’t know'— A I don’t 
know', because I have gone to Dr. Weiner and Dr. Irey 
so much. 

Q You don’t know. Have you made any attempt to 
estimate wdiat it cost you for baby sitters alone, during 
that period of time? 
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MR. FROSH: I object to that, Your Hono|. 

THE COURT: State the grounds for your Objection. 

MR. FROSH: On the ground that the plaintii has not 
testified that she has kept any accurate record of the 
amount which she has paid baby sitters on any one occa¬ 
sion or a number of occasions. 

THE COURT: I think your objection goes to the 
credibility of the testimony rather than its admi ssibility. 
1 will overrule the objection. 

BY MR. KAMEROW: 

Q What do you estimate, Mrs. Unger? A j I tried 
to sit down and figure it out, and I figured it | was be¬ 
tween $200 and $250. j 

Q Now, Mrs. Unger, how did you travel pack and 

101 forth on these occasions? A By taxicalj). 

Q By taxicab? A That is right. | 

Q And why didn’t you use the streetcar? A | I could 
not get up on the streetcar. | 

Q Keep your voice up. A I could not trave|l on the 
streetcar. 

Q All right. Why couldn’t you travel on th(j street¬ 
car? A At that time I could not lift my legs up high 
enough to get up on the step of a bus to get to the doc¬ 
tor’s office. 

Q The reason you could not life your leg, Mrs. Unger, 
why was that? A The fact that my spine hurt me. 

Q In other words, as a result of the injury to your 
back, you could not lift your leg up? A That is right. 

Q Have you made any attempt, Mrs. Unger, to esti¬ 
mate what you spent in taxi fares for visiting Dr. Irey’s 
office and Dr. Weiner ^s office, and the office of any other 
doctor that you saw in connection with the injury sus¬ 
tained by you? A I figured that—I don’t ha^e that. 

^IR. FROSH: Object to that. The witness has testi¬ 
fied as to what she has computed the ampunt to 

102 be—the witness is testifying to a guess rathpr than 

on the basis of any bills. | 
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THE COURT: The evidence given by the witness is 
not the best evidence if there is better evidence available. 
Taxi bills— 

^IR. KAMEROW: Theoretically, yes, but we do not 
have the taxi bills for all of these taxi fares. 

THE COURT: Yes, but the plaintiff has indicated that 
she paid taxi bills, and she had figured it out. Is that 
correct ? 

MR. KAMEROW: That figure would be an estimate 
also, so one testimony would be no better than the other. 

THE COURT: Withdraw the question you have pend¬ 
ing, and ask her another question. 

BY MR. KAMEROW: 

Q 2^rrs. Unger, did you make any attempt to estimate 
the amount of money that you have spent for taxi bills? 
A I made an attempt, but I could not come to any 
figure. 

Q You don’t know exactly, or approximately, what it 
is? A No. 

AIR. KAMEROW: Will the Court bear with me a 
minute ? 

THE COURT: Certainly. 

AIR. KAAIEROW: Y^'our witness. 

103 THE COURT: I didn’t think you had finished 
your examination. 

AIR. KAAIEROW: Alay we approach the bench? 

THE COT^RT: Certainlv. 

(Thereupon, counsel approached the bench, and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

THE COURT: At our conference in chambers yester¬ 
day about the case, you had three different doctors. You 
have only asked the witness about two. Maybe I am 
incorrect, but it seems to me that w’hen we "were discussing 
])ossible settlement that you had three separate sets of 
doctors. You have only asked about Dr, Irey and Dr. 
Weiner. 


35 A 


MR. KAMEROW: They had two doctors, but she went 
on a few occasions to someone else, actually about four 
or five altogether. If you recall her testimony now, she 
testified that she went to some other doctors in an at¬ 
tempt to get relief, but the other doctors were only— 

THE COURT: Didn’t you have a doctor that you had 
a $50 doctor bill from? 

MR. KAMEROW: That was the X-ray bill. I was go¬ 
ing to introduce that through the husband, the $50 x-ray 
bill. Dr. Sullivan, I think. I 

THE COURT: Did you stipulate on the doctors’ bills? 
There is nothing in the pre-trial order about a stipula¬ 
tion. 

104 MR. KAMEROW: It should have been stipu¬ 
lated that the x-ray bill should go in without for¬ 
mal proof. 

MR. FROSH: Just the x-ray bill. 

THE COURT: All right. 

(Thereupon counsel resumed their places at the counsel 
table, and the following proceedings were had in open 
court:) 

MR. KAMEROW: Your witness. 

Cross Examination 
BY MR. FROSH: 

Q Mrs. Unger, on the morning of February 7, 1948, 
you have testified that you had occasion to go fr4m your 
home to the shopping center at Brentwood Viljage; is 
that correct? A Yes, sir. 

Q That was about ten o’clock in the morning? A 
Yes, sir. 

Q Bright and early? A Yes, sir. 

Q On a clear da}'? A Yes, sir. 

Q Someone accompanied you on that trip, both your 
son and the daughter of a friend? A Yes, sir. 

Q And your son was in the stroller, or another 

105 type of car, and the other child was walldng by 
your side? Is that correct? A Yes, sir. 
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Q Mrs. Unger, had you gone to the shopping center 
the day before? A No, sir. 

Q Had you been out the day before? A No, sir. 

Q Had you been out the day before that? A No, sir. 

Q Who did the shopping for your family on those 
days? A I don’t remember. 

Q Mrs. Unger, you have testified that you went to the 
shopping center by way of 14th Street, Montana Ave¬ 
nue— A Yes, sir. 

Q And from there to the shopping center on Rhode 
Island Avenue ? A Yes, sir. 

Q And on your way home you slipped on the pathway 
from the drug store to 14th Street? A Yes, sir. 

Q On some ice? A Yes, sir. 

Q Mrs. Unger, how did you know you slipped 
106 and fell on some ice? A I could feel it, sir. 

Q You could see it? A I could feel it and see 
it. 

Q You have testified that after you fell and lay on 
the sidewalk without getting uj)— A That is right, sir. 

Q You did not get up, and stand up and look around? 
A No, sir. 

Q You were in so much pain that you could not lift 
your body, and you could not lift yourself to your feet? 
A That is right. 

Q And of course, you know that you could have exam¬ 
ined this sidewalk to see where there was ice and where 
there was not? 

MR. KAMEROW: I object. I think it is a vicious 
question. If the Court please, the woman has testified 
she was laying on the sidewalk in great pain. 

THE COURT: I think the question goes to the credi¬ 
bility. Objection overruled. 

BY MR. FROSH: 

Q You were in such pain that you did not get up to 
examine the sidewalk to see where there "was ice and 
where there was not? A The path w-as all icy, sir. 
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Q That is not an answer to my question. Now 

107 will you answer the question? A I could not get 
up at that time. 

Q You could not get up to examine the sidewalk? A 
That is right, I didn’t examine it. 

Q In other words you saw there was ice ttiat you 
slipped on, and w^here there w’^ere slippery places before 
you fell dowm; that is how you knew you fell down on 
some ice? A That is right. 

Q So you saw this ice before you fell down? That 
is right. 

Q From what point could you see the ice? A As 
soon as I rounded the bend. 

Q You could see the ice? A As soon as I came 
dowrn. 

Q From this jjoint (indicating)? A That is right. 
Q You could see ice all the way down the pathway? 
A That is right. 

Q From that position up to the drug store ail t!ie way? 
A Not from here, sir. 

Q From here (indicating) ? A That is right. 

Q That is about how many feet prior to your fall? 
A Maybe five or six feet. 

Q Five or six feet prior to your fall, it is from 

108 the drug store to the intersection of th(‘se two 
pathways ? A It w’as something like that. I didn’t 

measure it. 

Q Now, Mrs. Unger, can you estimate for me ]|iow far 
from where you are sitting in that wutness starfd it is 
to where I am standing? A No, sir, I could not. 

Q Could you estimate how far it is from wbjre you 
are sitting, to His Honor, the Judge? A I would say 
about three feet. 

Q About three feet, Mrs. Unger? 

When you wralked on this pathway, w^ere you paying 
attention to every step you took? A Yes, sir. 

Q You were proceeding with the utmost caution? A 
Yes, sir. 
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Q You were walking and watching each step as you 
took itf A Well, I had my children with me, and I 
had to. 

Q Why did you think it was ncessary to watch your 
step ? A Because it was icy. 

Q And you knew it was icy ? A Yes, sir. 

Q And you knew it was dangerous! A All ice is 
dangerous, sir. 

109 Q That is the reason you were proceeding care¬ 
fully? A Yes, sir. 

Q Because you realized it was dangerous? A That 
is right. 

Q Now, Mrs. Unger, in 1945, three years prior to this 
accident, were you operated on for anything? A I don’t 
believe it has any bearing on the case, sir? 

THK COURT: Just answer the question. 

THE WITNESS: Yes, I was. 

BY MR. FROSH: 

0 What was the nature of that operation? A It was 
a historectomy—a partial historectomy. 

Q Mrs. Unger, as a result of this partial histo- 

110 rectomy, did you have any pain? A No. 

Q None at all? A No, sir, not before or after. 
Q Did you have any occasion to visit a doctor prior 
to the time of the accident? A Y'es, sir. 

Q For what reason? A Nervousness. 

Q Wlien did you visit the doctor? A For several 
months before the accident. 
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Q What doctor did you visit ? A Dr. Irey. | 

Q What was your coinpiaint at that time? ^ I had 

headaches. 

Q Any other pains ? A That is all. 

Q Just headaches? A That is right. 

Q Did you ever visit Dr. Irey for headacles after 

the accident? A Yes, sir. 

Q Did you ever visit any other physician for head¬ 
aches after the accident? A Yes, sir. 

Ill Q Did you visit Dr. W’^einer for headaches? A 
Along with other things, yes, sir. 

Q Did you visit any doctors for the same complaint 
that you had prior to this accident, at the time of this 
accident? A WTiat complaints, sir? 

Q Headaches and any other complaints you may have 
had? A Just the headaches. I 


Redirect Examination 


BY MR. KAMEROW: 


I 

113 Q Now, Mrs. Unger, about these headaches. Dr. 
Irey was treating you for headaches some time 

prior to this accident? A I think six weeks beflore the 
accident. 

Q Will you tell us the type of headache that you had, 
and what Dr. Irey did for them on that occasion? A It 
was a nervous headache; Dr. Irey gave me phenobarbitol 
sedative to take care of it. 

Q Did Dr. Irey have any success in treating that head¬ 
ache, so far as you are concerned? A Yes, they disap¬ 
peared about six weeks before the accident. 

Q Did you see Dr. Irey during that period about 

114 six weeks before the accident, or the time of the 
accident? A No, I don’t believe so. 

Q And were those headaches bothering you between 
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the time you last saw Dr. Irey and up to the accident, 
the time of the accident I A No, sir. 

Q Did there ever come a time when these headaches 
started bothering you again? A That is right, after the 
accident. 

Q How long after the accident, would you say? A 
When I came out of the shock condition I was in. I real¬ 
ized 1 had a headache. 

Q You are talking now about the same day of the 
accident? A I am talking about the same day of the 
accident, when they brought me home, I was in this 
shocked state, or whatever they call it, and ■when I came 
out of that 1 knew I had a headache. 

Q Was it a severe headache? A It was a very severe 
headache. 

Q How long did that headache last? A Continuously. 

MR. FROSH: If the Court please, we will move to 
strike the testimony concerning headaches, unless it is 
tied up by Mrs. Unger. 

115 MR. KAMEROW: He brought it out during 
cross examination. 

THE COURT: Objection overruled. 

THP] WITNESS: I had headaches almost for a year 
after the accident, and still have them occasionally. 

BY MR. KAMEROW: 

Q They have cleared up mostly now? A Mostly. 

Q Now, these headaches, do they last for a long period 
of time when you get them? A Yes, they do. 

Q With what frequency did you get these headaches 
immediately succeeding the accident? A Continuously, 
1 could get up with them, and I went to sleep vdth them. 

For how long a period of time did that continue? 
.V A couple of years, I won’t say couple, I will say a 
year after that. 

• • • • 

117 Q Now, Mrs. Unger, when you w^ere on the 
ground just after you had fallen, do you know 
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whether there was any ice underneath you? | A Yes, 
there was, because I felt my feet go on the ice, | and they 
went up in the air and I slipped right on the ic|e. 

• * * * I 

119 (Thereupon counsel approached the bench, and 
the following proceedings were had out of the hear¬ 
ing of the jury:) 

MR. FROSH: At this point, we would like ti) make a 
motion to strike the testimony that has been pven by 
this witness as to the injury, as to headaches, c(|)ntinuous 
nervous headaches, unless it is tied up by latei| medical 
testimony. | 

THE COURT: Have you finished? 

MR. FROSH: Yes. 

MR. KAMEROW: Certainly the witness ca;i testify 
as to her own personal feelings, as to any physical pain 
which she might feel, and never bring a doctor in the 
case—it is not necessary that we have any dcctors in 
this case or any other case. I can say I hurt njiy finger 
and my finger pains me— 

120 THE COURT: Have you finished ? 

MR. KAMEROW: Yes. 

MR. ZION: I think you will find that there must be a 
causal connection between the injury and the pain, that 
she has to show’ by her testimony that as a normal re¬ 
sult of her falling down, she says she sat dowm sharply 
on her seat—there has to be a causal connection betw’een 
that and the doctor’s treatment, and her testimony must 
show that causal connection. | 

MR. KAMEROW: She testified she had not |iad any 
pain in her head for six weeks, but at the moment she 
fell it started to bother her, I certainly think, if the Court 
please, that that is admissible. 

MR. ZION: She had a pain in her seat, to use her own 
language, but as a result of the fall—there is nothing to 
show’ any causal connection. 
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MR. KAMEROW: How do you distinguish between 
pain at one end of her and pain at the other end! 

MR. ZION: If I recall, she said she had a pain, but 
you do not have medical testimony. She drove an auto¬ 
mobile, and I don’t know that the doctors—I am trying 
to keep my voice down, I don’t want this to carry to the 
jury, but it is not within the scope of a lawyer’s cross 
examination, because I had a fall on the sidewalk, and I 
am in a shock and nervous condition, and I have 

121 headaches, that causal connection must be shown 
clearly to the jury by a certain type of expert tes¬ 
timony, which is medical testimony. 

;MR. KAMEROW: That might be in some cases, but 
here is a case where it happens to have ended at that 
time, and then on the day of the accident it starts upon 
her, her headaches started paining her and her back 
started paining her— 

THE COURT; Have you finished! 

MR. KAMEROW: Yes. 

MR. ZION: Her testimonv is that she did not suifer 
from headaches prior to the accident. Are you going to 
have the jury guess and speculate as to what caused the 
headaches? 

THE COURT: I will denv vour motion at this time. 
You may renew it after the plaintiff has put her medical 
testimony in. 

• • • * 

122 Dr. Simon Weiner 

was called as a witness on behalf of the plaintiff 
and, having been first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examiymtion 
BY MR. KAMEROW: 

Q Speak to me. Dr. Weiner. If I can hear you, every¬ 
body can. 
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Your name is Dr. Simon Weiner? A That |is right. 

Q Where is your office located? A 100 Lolngfellow 
Street, Northwest. 

Q Now, Doctor, you are engaged in the pr^ictice of 
medicine? A Yes, lam. 

* # * * 

124 Q Now, Dr. Weiner, did there come a time when 
you started to treat the plaintiff in this ca|se, Mrs. 

Unger? A Yes, sir, there did. I treated her— 

Q I say, did there come a time when you started to 
treat the plaintiff in this case, Mrs. Unger? A I’es, sir, 
there did. 

Q Do you recall when it was Mrs. Unger first saw’ 
you, or you first saw’ Mrs. Unger ? A Yes, in Novem- 
Ijer, 1948. 

Q November, 1948, where did you see her? At your 
office or at her home ? A At my office. 

Q Did you examine her at that time? A Yes, I did. 

Q Will you tell the Court exactly w’hat you found on 
making an examination of Mrs. Unger at that tijme. A 
On that examination, I paid particular attention to her 
complaint of backache, I examined her, and 1 did find 
there was, she was quite tender over the lumbai spine, 
and over the sacro-iliac region, and over both buttocks. 
There w’as some fascicity of the muscles as 1 had her bend 
forw’ard and backward to either side. 

Q Did you take her medical history in con^iection 
with this complaint. Doctor? A Yes, I dlid. 

125 Q "Wliat did it disclose. Doctor? A In| going 
over her history, she said that sometime iln Feb¬ 
ruary, 1948, she fell and slipped on the ice, and kt that 
time the fail on the ice had injured her back. Wljen she 
came in to my office and told me about the injury to her 
])ack, I did examine her, as I told you. 

Q And after your examination, did you feel that she 
recjuired any treatment for her complaint? A Yes, T 
did. 
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Q What was the course of treatment that you indi¬ 
cated to her would be required? A I gave her several 
treatments of diathermy at the beginning, and there was 
not too much improvement, and I thought I needed some 
help. I sent her down for some x-rays on her lower spine 
and sacroilliac region. 

When the x-rays were taken, there were no fractures 
found. Then there was an orthopedic man, he had x-rays, 
and he also said there was no evidence of any fracture, 
but that there was some fascitity of the muscle. 

THE COUllT: What, Doctor ? 

THE WITNESS: Fascitity of the muscle. 

THE COURT: What vras that. Doctor? 

THE WITNESS: Fascicity of the muscles. 

BY MR. KAMEROMT: 

Q I am sorry. Go ahead. A And he recom¬ 
mended to me that I continue an intensive course 
of diathermy until she would feel better. 

Q Wliat does fascicity of the muscles indicate, if any¬ 
thing? A Probably indicates some irritability of those 
mu.scles. 

Q Now, when you say irritability, are you referring 
to external or internal irritability? A Irritability of 
the muscle itself. 

Q Now, was that type of irritability that you found 
caused by the accident that you heard about in your his¬ 
tory of the case? A Y’es, it could be. 

Q Now, did you give Mrs. Unger ver\’ many of those 
treatments? A Y"es, I did give her quite a few. 

Q Do you know approximately how many treatments 
vou gave her? A About 35 or 36 treatments. 

Q Y"ou give that figure after having checked your 
records: is that right? A That is right. 

Q These treatments, were they all treatments where 
you actually treated her at the oflSce? A Oh, yes. 
127 Q Now, however, when she would come to your 
office—How frequently did she come to your office? 
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A At the beginning, she was coming to my offi(5e about 
every other day, and then it became every third day, and 
twice a week, until the weather got pretty warm, around 
June, and when I used to give her heat treatments, she 
was soaking wet, and feeling it was best not to give her 
too many of them at that time, then I sort of let them 
go off, her back was getting on fairly well, but j^he still 
had quite a bit of tenderness. | 

Q Did the treatments seem to help her any? Well, 
she was taking them, yes, while she was taking them, 
they did. ’■ \ 

Q In addition, what treatment did you prescribe medi¬ 
cally in that case? A I did prescribe a little ph^nobar- 
bitol, and then I felt, due to the fact that she wai^ under 
tenseness, I did prescribe a little for her. 

Q Xow, if no fracture was shown, on the x-ra^r which 
you took, did that preclude the possibility of Mrs 
suffering from the painful condition which she com|plained 
about to you ? A Xo, I would say not- 

Q Dr. Weiner, you are still treating her, 

128 right ? A That is right. 

Q Have you any way of knowing how long it is 
going to be before this condition completely clears up? 
A I do not. I 

Q Why is it. Doctor, that if, even though thej x-ray 
does not show a fracture, a patient may continuei for a 

a such 


is that 


period of years afterward to have pain in the are]: 
as that? 

MR. FROSH: I object to that, if Your Honor please. 
The doctor has not testified to any such occurrence at all. 

THE COURT: Your objection to the form of th(‘ ques¬ 
tion is sustained. 1 

BY ilR. KAMEROW: 

Q Doctor, is it possible she would continue tc' have 
pain from this injury of the type you found on your exam¬ 
ination, even though there was no fracture? A Yes. 
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Q Is it possible that this pain would continue for any 
prolonged period of time? A Yes. 

Q Why is it possible that a person may feel pain after 
an injury like tliis, although there is no fracture? A It 
is difficult to say, but we do know that they have some 
hyperesthesia of the area due to the fall. 

Q What do you mean by hyperesthesia, Doctor? A 
By hyperesthesia, I mean extreme sensitivity to the skin 
and underlying tissues in the region of the fall 

129 which may continue for a prolonged period of time, 
even though there is no sign of injury, and no frac¬ 
ture. 

Q Doctor, what is your fee to date for services to 
Mrs. Unger? A $125. 

MR. KAMEROW": Your witness. 

Cross Examination 
BY MR. FROSH: 

Q Dr. Weiner, Mrs. Unger gave you her medical his¬ 
tory. Did she tell you she had undergone a partial his- 
torectomy several years prior to this supposed accident? 
A No, she did not. 

Q She did not tell you that she had undergone a par¬ 
tial historectomy ? A No. 

Q Now, Doctor, you are familiar with the operation of 
a historectomy? A Yes. 

Q Is it possible that a woman, who has undergone 
such an operation should have pain in her lumbar region? 
A I would not knovr. 

Q Doctor, when Mrs. Unger told you about her com¬ 
plaint, you had to take her word as to the question w’hether 
or not she was suffering pain, didn’t you? A Yes. 

130 Q And the way you determined whether she was 
suffering pain was by the way she described it to 

you, from what she said? A That is not so. 

Q Now, you could not see this pain, could you? A 
No, but you can feel it when you examine the patient. 
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Q You can feel what? A You can feel whether she 
is tense, whether she has pain to the touch, whether she 
jumps when you touch her, whether she complains of pain 
when you bend her. 

Q All of these symptoms are subjective, are tiey not? 
A Most of them are. 

Q What ones are not subjective? A If yc»u press 
over a certain area and you feel the muscle jump, that 


is not subjective. That is objective. | 

Q Now, Dr. Weiner, the x-rays that you causj&d to be 
taken of Mrs. Unger were completely negative? ^ That 
is as to fracture. | 

Q As to fracture. Did they show any type |of bone 
broken ? A Thev did not. 

» I 

Q They were all negative as to that? |A Yes. 
131 Q Did they reveal anything at all ? A 1 So far 
as 1 can remember, no. 

Q Dr. Weiner, is it possible that a woman 'W’ho has 
undergone a historectomy could upon pressing at ttie point 
you mention in her back have shown symptom of pain? 
A I don’t believe I am qualified even to ans^vbr that. 

Q In otlier words, when you say that the pain— 

MR. KAMEROW: Let him finish. 

THE COURT: No, he has answered the question. 

Go ahead and ask your question. 

BY MR. FROSH: 

Q In other words, when you say this pain that Mrs. 
Unger had when she first consulted you might hav^e come 
from an accident, from your experience or lack of experi¬ 
ence it might also have come from the historectoiny? A 
I still could not say that. 

MR. FROSH: That is all. 


THE COURT: Anv further questions? 
MR. KAMEROW: ‘Yes. 


Redirect Exammation 
BY ME. KAMEROW: 

Q Wiiy is it you do not feel you are qualified to an¬ 
swer that question? A Weil, for the simple reason I 
do not tliink my experience in going over a patient with 
a historectomy qualifies me to say whether they could 
have a pain in the back or not. 

132 Q Is the fact that historectomies are in the 
field of gynocologists— A That is right. 

Q By doctors using that type of surgery? A That 
is right. 

Q Dr. Weiner, assuming that Mrs. Unger, the com¬ 
plainant in this case, on February 7, 1948, was walking 
down a pathway, a concrete pathway, which w’as more or 
less slippery, and assuming that she at that time was 
pushing a baby carriage or baby stroller, and assuming 
that she came to a very slippery space in that pathway, 
so that her feet went out from under her, and she sat 
down very hard, and landed in a sitting position, and 
assuming that thereafter, immediately after, she cried out 
that her back hurt her, and that she was in great pain 
with her back, and was in great pain, would it or could 
it be the natural consequence of such an occurrence if 
Mrs. Unger would suffer very severe headache at that 
time? 

# • • • 

134 THE WITNESS: Y'es, could that fall cause her 
to have a headache—it could. 

BY MR. KAMEROW: 

Q Doctor, could a fall—assume that a fall did occur— 
cause lier to have a headache which would not only ap¬ 
pear at that time but which could continue and give this 
patient trouble for many months after? A I could not 
answer that. 

Q When you say you could not answer, you mean that 
you do not feel you are qualified to answer it? A That 
is right. 


49 A 


Recross Examination 
BY MB. FBOSH: 

Q Doctor, could other occurrences have caifsed this 
same complaint of headaches? | 

* * * * I 

135 THE WITNESS: Yes, other causes jould. 

* * * • I 

138 Q Doctor, if a patient comes to you with a his¬ 
tory of headaches for a period of approximately 

one year and then a cessation of those headaches for a 
period of approximately six weeks and after that a fall 
in which she sat down hard and at the time ske came 
to you she was complaining of headaches again, j could it 
not be that these later headaches were a resul; of the 
same cause as the headaches preceding her fall? A They 
could be. 

139 Redirect Examination 
BY MR. KAMEROW: 

Q Now, Doctor, assuming that a patient camej to you 
and gave you a history of having had headaches for a 
period of approximately a year, and assuming ihat the 
history of that patient indicated that those headaches had 
cleared up for a period of approximately six weeks, and 
assmning that thereafter the patient had a very severe 
fall on the ice and injured her spine and inju;.*ed her 
coccyx bone of her back and assuming that immiidiately 
at that time and thereafter that headaches returne<|, under 
those circumstances. Doctor, is it possible that pe fall 
brought about the recurrence of the headaches? A There 
again, I can say it could. 

Q Isn’t it possible, under the related circumstances, 
Doctor, that the fall aggravated those headaches? A 
That I could not say. 

MR. KAMEROW: No further questions. 1 
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MR. FROSH: In other words, Doctor, either cause 
could have resulted in the headaches? 

THE WITNESS: That is right. 

* • * • 

140 MR. FROSH: May we come to the bench? 

THE COURT: You may. 

(Thereupon, counsel approaches the bench and con¬ 
ferred with the Court, out of the hearing of the jury, 
as follows:) 

MR. KAMEROW: Just a moment, if this is going to 
concern anything that may require the doctor to be re¬ 
called, I will request the doctor to w’ait a minute. 

MR. FROSH: I don’t know. We ^vish to renew our 
motion at this time to strike from the record any testi- 
many having to do with headaches. After all, I feel that 
tills doctor has testified that the headaches might have 
been one of two causes. The jury must speculate as to 
the cause. The doctor has not testified that in his opinion 
that the fall was the cause of the headaches. 

THE COURT: I do not think you have completed 
your medical testimony. Do you intend to have Dr. Irey 
on the stand? 

^IR. KAMEROW: We don’t know whether we are 
going to have Dr. Irey here. Maybe this will complete 
my medical testimony. I do not think any further testi¬ 
mony relative to these headaches is necessary, on the 
ground that we said at the time and again say and the 
patient herself testified that these things did not bother 
her and at the time of the fall they started to bother her. 
Therefore the question of veracity—certainly the 

141 Court knows that the books are full of cases which 
say that a person may describe his own feelings 

and what a patient says about how he feels, while it may 
go to the credibility, it certainly would not alfect the 
admissibility. You can tell the jury you can remember 
what the woman said about her back hurting her and you 


1 
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can forget what she said about her head hurti|ng her 
We feel that the motion is badly taken, if th^ Court 
please. 

MR. FROSH: It is not a question of credibility. I 
asked the witness the foundation of the actual damage, 
the item of damage must be proven and the law l equires 
it to be proven, that there must be a causal coi nection 
shown between the injury and the complaint. To be 
more specific, there must be some connection between the 
fall and the headaches that must be shown by co!|npetent 
medical testimony. There is none here. We have the tes¬ 
timony of Dr. Weiner that either one of the two causes— 
now you are asking the .jury to speculate. 

THE COURT: I think the testimony at this point 
creates a factual issue for the jury under proper instruc¬ 
tions to determine the amount of damages; they must not 
speculate—whether it is an item of damage. I will deny 
your motion. 

* * • • 

142 Thereupon— 

Charles Unger 

was called as a witness on behalf of the plaintiu and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

BY MR. KAMEROW: 

Q Please state your full name to the Court. A (iJharles 
Unger. 

Q Speak up clearly. 

Where do you reside? A 2423 14th Street, North¬ 
east. 

Q You are the husband of the other plaintiif |in this 
case? A Yes, sir. | 

• • • • I 
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144 Q Was your wife in bed for any period of time 
after this accident? A Yes, she was in bed for 

about three or four weeks. 

Q And during that period of time did you or 

145 your wife hire some maids? A Yes, sir. 

Q And you paid that maid how much per week? 
A About $25 a week. 

Q Do you know how many weeks you had that maid? 
A I think it was about four or five weeks, approximately 
about five weeks. 

Q Thereafter, Mr. Unger, did you have to spend any 
money for doctor bills for your wife? A Yes, sir. 

Q Did you liave to pay or obligate yourself to pay 
Dr. Irey for some doctor bills? A Yes, sir. 

Q And do vou know the amount of these bills? A 
Well, Dr. Irey’s bill runs around $125. 

0 Around $125. A I have cancelled checks for most 
of it. 

May 1 see those? 

(Checks handed to Mr. Kamerow.) 

MR. KAMEROW: I have here a series of checks, ten 
checks made payable to Dr. Irey. 

BY MR. KAMEROW: 

0 Will you tell the Court in payment of what services 
those checks were given to Dr. Irey? 

MR. FROSH: 1 object to that question, Your 

146 Honor, and to all testimony that this witness may 
give that he gave these checks to Dr. Irey without 

ihe testimony of Dr. Irey to show that these were in pay¬ 
ment of services to him, and the specific services—I don’t 
think they are admissible. 

THE COURT: They have not been offered in evidence. 
MR. FROSH: I don’t think that this witness may 
testify to those, if the Court please. 

THE COURT: If he says he has personal knowledge 
wliat tliey were for the objection will be overruled. 
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BY MR. KAMEROW: 

Q Now, were these checks in payment for Dr. Irey’s 
services to your wife? A Yes, sir. 

Q Where they in connection with services rendered for 
anything other than services to your wife? A ]*^o, sir. 

Q Were they in connection with services rendered by 
Dr. Irey for anything other than the injury you testified 
about? A No, sir. 

MR. FROSH: We object to that question. The wit¬ 
ness is not the best one to testify to what the| treat¬ 
ments were for. | 

THE COURT: Objection overruled. | 

MR. KAMEROW: At this point I would like to 
147 offer in evidence a series of checks as Plaintiffs’ 
Exhibit No. 1, using them as a unit. 

THE COURT: Show them to counsel. 

MR. FROSH: We renew our objection to the intro¬ 
duction of these checks a^3 (‘vidence at this time, if the 
Court please. 

THE COURT: The objection is overruled. The checks 
will be admitted as Plaintiffs’ Exhibit No. 1. 

(The checks referred to were marked and received in 
evidence as Plaintiffs’ Exhibit No. 1.) 

BY MR. KAiMEROW: 

Q Now, in addition to those checks which total $75, 
did you pay Dr. Irey anything else? A Yes, sir, ]\Irs. 
Unger used to pay him also by cash. 

MR. FROSH: If tlie Court please, we object :o this 
v.'itness, he has not testified that he paid. 

THE COT''RT: Your objection is sustained and the 
answer will be stricken. 

BY MR. KA]\IEROW: 

Q Mr. Unger, did your wife pay—does your wife have 
an independent income of her own? A No, sir. 

Q Any money she used for honsehclc! cxper.s(‘r. ar.d 
other expenditures, where does she get that money? A 
From me. 
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Q Did there ever come a time when you gave 
your wife any money to be used in medical expenses 
forDr. Irey? A Yes, sir. 

Q Approximately how much money did you give to 
your wife to give to Dr. Irey? A Approximately be¬ 
tween fortv and fiftv dollars—I don’t know the exact 
amount. 

MR. FROSH: We object to any testimony as to what 
this witness gave to liis wife to give to Dr. Irey. There 
is no indication that this witness is aware of the fact 
that the money was actually given— 

THE COURT: You may bring that out on cross-ex¬ 
amination. The objection is overruled. 

BY MR. KAMEROW: 

Q Is this check of this date, 10/30/48, payable to Dr. 
Richard S. Cohen, for $10— A Yes, sir. 

Q For what reason did you send this check to Dr. 
Richard S. Cohen? A That check was given in pa>Tnent 
for a visit that ]\lrs. Unger made to Dr. Cohen to find 
out whether he could do anything about her headaches. 

MR. FROSH: We object to the testimony as to this 
check or this visit to Dr. Cohen on the same ground. 

MR. KAMEROW: At this point I would like to offer 
the check in evidence as Plaintiffs’ No. 2. 

149 MR. FROSH: We renew our objection to its 
admission. 

THE COURT: Both objections ^vi\l be overruled and 
the check will be admitted as Plaintiffs’ Exhibit No. 2. 

(The check referred to w^as marked and received in 
evidence as Plaintiffs ’ Exhibit No. 2.) 

BY MR. KAMEROW: 

Q Mr. Unger, I show you another check here dated 
9/10/48, also payable to Dr. Richard S. Cohen in the 
amount of $10. A That was for a second visit. 

THE COURT: What is the date? 

MR. KAMEROW: September 10,1948. 
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BY MR. KAMEROW: 

Q For what reason was the doctor paid this ^10? A 
For another visit that Mrs. Unger made to Dr. Cohen. 
MR. FKOSH: We object on the same ground. 

MR. KAMEROW: I offer that as Plaintiffs’ Jlxhibit 
No. 3. ! 

THE COURT: Y"our object to the offer in evidence? 
MR.FROSH: We do. 

THE COURT: The Court will overrule the objection. 
Both checks may be admitted as Plaintiffs’ Exhibit No. 2. 

(The check referred to was marked and received in 
evidence as Plaintiffs’ Exhibit No. 2.) 

>» « 4 ^ # 

151 THE COURT: I will ask the reporter to re¬ 
peat the last question. 

(The last question was read by the reporter.) 

MR. FROSH: That was objected to, may the record 
show ? 

THE COURT: The record shows your objection and 
the Court overrules your objection. | 

Thereupon— I 

Charles Unger 

resumed the witness stand and was examined and testified 
as follows: 

Direct Examinaticm. (Resumed) 

BY MR. KAMEROW: | 

Q I have here two checks, one dated 5/5/49 ai:d one 
dated 10/1/49, payable to Dr. Morris Silverman. What 
kind of a doctor is Dr. Silverman? A He is an x-ray 
doctor. 

Q These checks are each in the amount of $1[)? A 
Yes, sir. I 

Q For what were those checks given Dr. Morris Sil- 
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verman? A On a $50 bill for X-rays taken, 
paid $20 on account. 

152 Q Of whom were these X-rays taken? A For 
Mrs. Unger. 

Q MTiere, what part of her anatomy? A Her back. 

MK. FROSH: May the record show we object to all 
this type of questions? 

THE COURT: It is stipulated that the X-rays are not 
admissible. 

MR. FROSH: I am sorry. 

:MR. KAMEROW: This will be Plaintiffs^ No. 3. 

(TliL' checks referred to w’ere marked and received in 
evidence as Plaintiffs’ Exhibit No. 3.) 

BY MR. KAMEROW; 

^Ir. Unger, 1 have a check in the amount of $10 
made payable to Dr. Fraser. Did your wife ever go to 
see Dr. Fraser? A Yes, sir. 

Q For what reason did she go to see Dr, Fraser? 

THE COURT: What is the date of the check? 

MR. KAMEROW: September 10,1948. 

THE WITNESS: Mrs. Unger went to Dr. Fraser to 
find out whether she was going through the change of 
life. 

BY MR. KAMEROW: 

Q And \vas that an effort to obtain relief from 

153 tlie pain she had as a result of this accident? A 
That is right. 

MR. FROSH: Objection to that. Your Honor. I don’t 
believe that this witness is at all qualified to testify as 
to that fac’. 

THE C(1URT: The objection is sustained. 

MR. KAMEROW: T will withdraw the question. 

BY MR. KAMEROW: 

Q Mr. Unger, as a result of the injuries sustained by 
youv wife, was it neccssnry for you to purchase traction 
Dv,- her? A Yes, sir. 
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MR. FROSH: I object to that, Your Honor. I do not 
believe that this witness is qualified to testify. 

THE COURT: If he purchased traction the objection 
is overruled. 

BY MR. KAMEROW: 

Q Was this as a result of prescriptions given her by 
the doctors? A Yes, sir. 

Q As a result of the advice given to her by her doc¬ 
tor, did you purchase for her any equipment for her use? 
A Yes, sir. 


Q Will you tell us what that equipment was? A One 
was a board for the bed, another item would be la tube 
for her to sit on, and then I bought a lamp, some 
154 type of violet ray lamp, and then I bought a heat¬ 
ing pad which I did not have, that was boi ght as 
part of the regular equipment, besides the tractioii. 

Q Can you tell us how much money you spent on tliis 
equipment and this medicine which you purchased? A 
Approximately—I approximate it at $100. 

MR. FROSH: If the Court please, we object to that 
answer as being speculative. 

THE COURT: Objection overruled. 

BY MR. KAMEROW: 

!Mr. Unger, do you know” w”hether it wras necessary 
for you to pay a baby sitter during the time your w’ife 
w’ent for treatments to the doctors—I am sorry, I will 
withdraw” that question. 

Did it become necessary for you to pay cab fare dur¬ 
ing the time your w”ife w^ent to these various doctors? 
A Yes, sir. 

MR. FROSH : Objection, Your Honor, on the .sround 
that this man did not pay. 

THE COURT: He asked him wrhether he paid them, 
and he answered he did. The objection is overruled. 

BY MR. KAMEROW: 

Q Did your w’ife w’ork at all, Mr. Unger? A Nlo, sir. 
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Q Has she ever worked during the entire course 

155 of your marriage ? A Yes, sir. 

When was the last time she worked, how long 
before this accident did she stop working—let me put it 
that way. A About two years. 

Q Would you say at this time she w^as not w’orking? 
A Yes, sir. 

Q Did she have any independent source of income? 
A No, sir. 

Q Was the expense incurred as a result of this acci¬ 
dent expended by you? A Y"es, sir. 

Q You say you gave your wife money to pay the cab 
fare to go to see the doctors ? A Yes, sir. 

Q Had you been able to determine how much you 
gave her during this course? A I never kept an accu¬ 
rate record. I tried to detennine that by the amount of 
visits made to Dr. Irey and several other doctors, plus 
Dr. Weiner, and I figured it would be approximately about 
$80. 

HR. FROSH: If the Court please, we object to the 
question and ask that the answer be stricken. 

THE COURT: Objection overruled. 

MR. KAMEROW: Will the Court indulge me a 
moment? 

156 THE COURT: Certainly. 

BY .MR. KAMEROW: • 

0 Now, Mr. Unger, you testified your wife was in bed 
for a period of time after this injury? A Y'es, sir. 

Q After she got out of bed was she able to take care 
of the house? A Not wholeheartedly, no. 

Q Was she able to prepare your meals as she had 
before? A She did prepare some meals. 

Q Did she prepare them in the same way as she had 
prepared them before? A No, sir. 

Q Has she ever had any discomfort which caused you 
to lose any rest? A Yes, sir. 

Q Would you explain just exactly when and how that 
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happened? A Well, since the accident she has beek very 
nervous but the condition, of course, is much betted now. 
Anything that will come up in the house would be not as 
smooth as we got along before, but it is not too bad at 
the present time—a very nervous condition. I 

■ Q Would you say your home life arouna your 
157 house sometime subsequent to the accident was an 
happy and as nonnal as it was before the accident? 
A No, sir. 

Q Tell us how. A W'ell, she didn’t sleep. 1 


THE COURT: I think you should ask the witness 
when. 

BY MR. KAMEROW: 

Q During this period of let us say five weeks after 
this accident, was she giving any evidence of be:ng in 
pain? A For five months after that she would sleep 
for awhile on the bed, then go to the studio coucli, and 
then come back to bed. She never rested real well for 
quite a long period. Even today sometimes she will get 
up out of bed and go into the room where we have a 
studio couch and lay down there. 

Q Did she act this way before the accident? A No, 


Q Did she act this way at any time during youi mar¬ 
ried life up to the time of the accident? A No, sir. 

Q Now this tube you bought for your wife, did you 
ever have occasion to see her use it? A Yes, sir. 

Q On few or many occasions? A Many occa¬ 


sions. 

158 Q Does she use this as much now as she did 
immediately after the accident? A No, sir. 

Q This heating pad you bought for your wife, did you 
have occasion to see wdiether she used that? A Yes, sir. 

Q And the heating lamp which you bought for your 
wife? Did you have occasion to see her use that A Yes, 
sir. 

MR. KAMEROW: Your witness. 
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Cross Examination 
BY Mli. FKOSH: 

Q Did you actually pay the taxicab fares for your 
wife, that is, did you jjay the charges directly in person'? 
A No, sir. 

MR. FKOSH: That is ail. 

2^iK. KAMEKOW: No further questions. 

THE COURT: Step down. 

MR. FROSH: If the Court please, we now move to 
strike any testimony of this witness as to these cab fares 
or anything which he did not himself pay. 

THE COURT: I will grant your motion. 

MR. KAMEROW: You grant the motion to strike? 

THE COURT: The motion is granted. 

MR. KAMEROW: As to the taxi fares? 

159 THE COURT: The testimony of this witness as 
to the taxi fares, that is correct. 

MR. KAMEROW': At this time I would like to offer 
in evidence the report of the X-ray doctor. Dr. Morris 
Silverman, which it has been stipulated might be offered 
without formal proof. 

MR. FROSH: No objection. 

THE COURT: That is in the pre-trial stipulation? 

MR. FROSH: Yes. 

THE COURT: It will be admitted as Plaintiffs’ Ex¬ 
hibit No. 4. 

(The X-ray report w’as marked and received in evi¬ 
dence as Plaintiffs’ P^xhibit No. 4.) 

ilR. KAMP^ROW: Ladies and gentlemen of the jury, 
there has been introduced in evidence Plaintiffs’ Exhibit 
No. 4, a bii! from Dr. ^vlorris Silverman, M. D., Roentgen- 
olo<-»isr. which is an X-ray bill for $50, shows payment 
on account of $20 and balance due $30. 

« • • * 

168 i^^R. KAMEROW: It is stipulated between coun¬ 

sel that the climatological summary may be used in 
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evidence without formal proof with the undertf|tanding 
that the figures contained thereon represent readings made 
at the Weather Bureau station under controlled condi¬ 
tions— 

MR. RROSH: Do you mind reading that last ? 

(The reporter read the stipulation so far as given.) 

^IB. FROSH; 1 will go even further and ideniify the 
report for February, 1948. I think we should do :hat, to 
show that column “Fall unmelted on the ground 7;30 
p. 111 . ’ ’—the rest of it— 

THE COURT: 7:30 p. m. relates to what? 

169 MR. FROSH: That is the colmnn headed “Snow¬ 
fall unmelted depth on the ground at 7:3C p. m. 
under control conditions at 24th and M Streets, |North¬ 
west,” and is not proof of the condition at the sjitus of 
the accident. 

MR. KAMEROW: I will agree to that. 

THE COURT: Very well. 

MR. KAMEROW: At this point I would like to offer 
in evidence monthly climatological summary for the month 
of February by the stipulation entered into betweeiji coun¬ 
sel, and ask counsel do you want an explanation 1 of it ? 

THE COURT: The reporter will read the stipjilation 
of counsel, and read it loud enough so that the ju;'y will 
understand. 

Ladies and gentlemen of the .jury, the evidence being 
introduced at this time as Plaintiffs' Exhibit No. 5 is the 
Weather Bureau report of climatic conditions for the 
month of February. The question of the stipulation is 
X^ertaining to an agreement between counsel that tjiis re¬ 
port will be admitted in evidence without the forlmality 
of bringing somebodv down from the Weather Burleau to 
identify himself and the record, explaining his official 
position and saying that this is an official record. Clounsel 
for the defendant and counsel for the xfiaintiff have agreed 
that that formality will be waived and the exhibit be ad¬ 
mitted in evidence subject to the following stipillation 
between counsel. 
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(The reporter read the stipulation.) 

170 THE COURT: Very well, the exhibit will be 
admitted. 

(The document referred to was marked and received in 
evidence as Plaintitfs' Exhibit No. 5.) 

MR. KAMEROW: This exhibit has been admitted into 
evidence by the Court and I would like at this time to 
read to you the pertinent parts of this exhibit. 

Referring to the date of February, going back to the 
3rd, 1948, the report shows that the high temperature for 
that day was 42 degrees; the low’ temperature W’as 22 
degrees and it shows that there w’as no precipitation from 
midnight to midnight, there was no snowfall unmelted from 
midnight to midnight and that the depth on the ground,— 
and that of course, you must keep in mind that this depth 
on the ground w’as under control conditions at the Weather 
Bureau at 24th and M Streets—that the amount on the 
ground w’as tw’o and one-half inches. 

'I'he next day the high temperature w’as 35 degrees 
and the low' temperature 29, precipitation snow' during the 
course of that day w'as .7 of an inch—about .8 of one 
inch—I am sorry, that w^as precipitation that day .7 of 
an inch, snow'fall w'as 2.8 inches during that day, depth 
on the ground at 7:30 that day at M Street W^eather 
Bureau w'as 5.3 inches. 

On the next day the high temperature w'as 30 and the 
low' temperature 20, amount of snowfall .3 of an inch, 
depth of snow'fall on the ground at the Weather Bureau 
was 6 inches. 

February 6, the day before this accident, high tempera¬ 
ture 39, low' temperature 26, the snow'fall w'as .7 

171 of an inch, and the snow'fall on the ground unmelted 
that day was 5.5 inches, that is five and a half 

inches. 

On the day of the accident the w'eather report show's 
high temperature of 30 degrees, low' temperature wras 23 
degrees, that there was a trace of snow'fall, and there is 
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a footnote at the bottom which shows “C”, lioji' they 
indicate trace, an amount too small to measure tcj begin 
with, that was not enough to measure the snowball at 
7:30, remaining on the ground was 5.4 inches, or x little 
less than five and a half inches. 

Now this report also shows on this second page that 
on the 6th day of February, the day before this accident, 
there was a trace of precipitation at 1 p. m., possibly 
an inch of precipitation, and at 2 p. m. a very small 
amount—every hour the ditferences are measured, and at 
6 a. m. on February 6, the day before the accicent, 6 
o’clock in the morning of February 6 it shows a trace, 
but starting at 10 a. m. and through the rest of the day, 
February 6, it shows no precipitation whatsoever. 

Now starting in on the 7th of February, the day of this 
accident, and starting at 1 a. m. of that day, it shc[ws no 
precipitation until 2 o’clock in the afternoon at whicjh time 
it shows a trace, so that this report show's that theje was 
a trace at 9 a. m. on the 6th and the next day theje was 
no precipitation until say 2 p. m., about 24 hoursj later. 

The plaintitfs rest their case, if the Court ])lease. 
172 MR. FROSH: May w^e approach the bench f 
THE COURT: Yes, or the Court wdll ask the 
Marshal to escort the jurors from the room. 

(Thereupon, the jurors retired from the courtroom.) 

]MR. FROSH: If the Court please, at this time tlie de¬ 
fendant wishes to move for a directed verdict. 

* • • « 

192 THE COURT: The court pointed out its feeling 
that that question constitutes a matter upon which 
the jur\" must make a finding of fact upon the basis of 
the evidence introduced before them and the Court will 
deny your motion. 

Let the Marshal bring the jury back in. 

(Thereupon, the jurors returned to the jury box and 
the following proceedings were had:) 
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MR. FROSH: The defendant will call as its first wit¬ 
ness Dr. David Kushner. 

Thereupon— 

Dr. David- H. Kmhmr 

was called as a witness by the deefndant and, having 
been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MR. FROSH: 

0 Doctor, will you please state your full name to 
the Court and jury and speak up loud. A David H. 
Kushner. 

Q Where do you reside? A 2915 Alberniarle Street, 
Northwest. 

Q What is your profession? A Physician and sur¬ 
geon. 

MR. KAMEROW: If the Court please, we will admit 
the qualifications of Dr. Kushner as an obstetrician. As 
a matter of fact, he delivered both of my children. 

« • • * 

194 Q Doctor, one last question as to your experi¬ 
ence, are you a specialist certified by the Board of 
Obstetricians and Gynecologists? A I am a certified 
specialist. 

0 Dr. Kushner, did you have occasion at my request 
to examine the plaintiff, Mrs. Unger? A I did. 

Q And would you point Mrs. Unger out, please? 
(The witness identified Mrs. Unger.) 

Q Doctor, do you remember the date on which you 
examined Mrs. Unger? A I have my notes here. May 
I refer to them? 

THE COURT: Y ou may. 

TH E WITNESS: December 9,1949. 

BY MR. FROSH: 

() What did your examination reveal? A Do you 
want the details or do you want the diagnosis? 
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Q Would you simply give us the diagnosis? A (Coccyx 
oedema. 

Q Doctor, what do you mean by coccyx oedema ? 

195 A That is a condition of painful coccyx, the coccyx 
being the end of the spinal column which is, ac¬ 
cording to some, the remains of the tail, it is cartilaginous 
tissue probably not much bigger than that—a couple of 
inches. The examination did not reveal any evidep.ce of 
fracture or dislocation but only i)ain as evidences! sub¬ 
jectively by the patient, and on that basis I made tlie 
diagnosis. 

Q Dr. Kushner, did Mrs. Unger tell you anything about 
a history of historectomy? A She did—do you wg.nt me 
to give this information ? i 

THE COURT: Yes. 

THE WITNESS: It is all confidential. Five vears 
ago she had a historectomy. 

BY MR. FROSH: 

Q Dr. Kushner, will you explain as simply as pos¬ 
sible what a historectomy is? A Historectomy is the 
removal of some of the uterus. She also had one ovary 
removed at that time, according to her history. 

0 WTiat would be the possible result or probable re¬ 
sult of the removal of the same in a woman the Jige of 
this plaintiff? A Well, of course she would immedi¬ 
ately stop menstruating for one thing; she was 32 at the 
time of the historectomy and we would expect she 

196 would have no immediate menopausal symptcm, or 
symptom of change of life, and can expect that 

she would have it within a period of four or five rears, 
not necessarily so, but she might. 

Q Now, Doctor, did Mrs. Unger tell you sh^ had 
been treated by any other physician? A She did|, yes. 

Q Did she tell you the name of that physiciaiji? A 
She did. I don’t know whether I have got it dowr here 
or not—yes. Trey, or something like that. 
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Q Dr. Irey. Did she tell you the nature of that treat¬ 
ment? A Yes, I have it down here, I think. 

I will withdraw the question. 

Did the patient tell you that she had been treated by 
Dr. Irey after the historectomy but prior to a date 
early in February when the plaintiff complained of an 
accident ? A Yes, she said she had been under his treat- 
inciiL i;reviously. 

Q Did she tell you the nature of that treatment—did 
she tell you what her complaints were? A No, no, she 
didn't, .just what I have—treatment here following an 
accident. 

Q Did she tell you that she had used or had the use 
of the estrogenic drugs that had been prescribed by 
197 her physician ? A Y>s. 

Q Will you tell what estrogene is? A Estro- 
gene is the female sex hormone. 

Q What disordered condition is that used for? A 

For the menopause syin])toms, simply the change of life. 

• * • * 

19S MR. FROSH: I will withdraw the question and 
simply ask you, Dr. Kushner, whether ^Mrs. Unger 
was in tlio menopausal state? 

THU WITNESS: I am sorrv that mv examination of 

• » 

her could not lead to that diagnosis, either for or against. 
The determination whether or not a patient is going 
through the menopause is almost—almost always based 
on the history of the patient, in other words, the s^unp- 
toms the patient gives you. From the symptoms she told 
me she was suffering from they could be due to the fact 
that she was undergoing change of life, and she was that 
way. Now what we are talking about, it may not be, 
but it verv well could be, due to change of life, yes. 
BY*MR. FROSH: 

Q Wliat are the complaints that women going through 
the meno]iausal or change of life have? A I will try 
to mention them in the order of their frequency. The 


67 A 


most common frequency, primarily so-called hot Hashes, 
which is a feeling, a hot feeling of persp ration 

199 that occurs in about 85 or 90 percent of all women 
that are in the change of life, then we have various 

symptoms that occur in about the same percentage of the 
women, they have fits of nervousness, irritability, head¬ 
ache, backache, aches anywhere, arthritis, and so forth, 
and it may get bad enough, of course, to cause a real 
psychosis. 

Q Doctor, where a patient suffers from headaches for 
a period of approximately one year and then a cessation 
of suffering from these headaches for a period 3f ap¬ 
proximately six weeks and then an accident in which that 
patient sat down hard on her bottom and the recurrence 
thereafter of the headache and other symptoms, could 
you state that those headaches might be caused l)y the 
cause of the prior headaches, or the headaches piior to 
the accident? A It is a little involved. Do you mean 
could the accident cause the recurrence of these head¬ 
aches ? 

Q No, I mean could the headaches be caused eit her by 
the accident or by the prior cause? A Well, th<‘y are 
frequently—it could be a continuation of the prior symp¬ 
toms, yes. 

Q Doctor, where there would be a history of these 
prior headaches and a cessation, and then a fall and these 
headaches began, could you, Doctor, testify that these 
headaches were caused by the fall and by no other cause? 
A I don’t see how you could be certain that it was 

200 not a continuation of the previous condition. 

Q In other words, that the headaches coild be 
the result of the previous condition, is that it? A That 
is right. 

]\rR. FROSH: I think that is all. Doctor. Yorr wit¬ 
ness. 
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Cross Examination 
BY MR. KAMEROW: 

Dr. Kushner, you made a rather cursory examina¬ 
tion of this patient, did you not? A That is right. 

Q As a matter of fact, you did not make any internal 
examination? A No, I suggested it but she did not 
think it was necessary, and of course I didn’t do it. 

Q In the examination you made of her spine you did 
not have her remove her clothes, did you? A No, she 
didn’t take her clothes off, but I palpated the area. 

Q Now, Doctor, assuming that the plaintitf in this case 
had a historectomy or partial historectomy prior, five 
years before your examination, and assuming that this 
woman wlio had that historectomy went for a period of 
three years subsequent to the historectomy and had no 
evidence of any pain in her back or along her spine, and 
assume that there came a time three years after the 
201 historectomy when she was walking on part ice and 
both of her feet slipped out from under her and 
she fell very hard on the ground in a sitting position and 
assuming that at that time she complained, and witnesses 
testified that she cried out in great pain that her back 
hurt her, and assuming that the pain was so great that 
she could not regain her feet; assuming further that after 
she remained in that sitting position in great pain for a 
l)eriod of approximately ten minutes that people helped hei 
to her feet, and assuming that she was thereafter helped 
to her apartment; and assuming that thereafter for a 
])eriod of time, from that point until the time she came 
to your office for the examination two years after the 
fall, she had been under regular and constant care of a 
physician who had been giving her diathermy treatments 
in an effort to aid her back and aid her pain in her back, 
and assuming that she complained throughout the entire 
perioci of time that her back gave her great pain, and 
assuming that the physician v.dio treated her prescribed 
that she sit on an inflated tube in order to relieve the 
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pain, and assuming further that the pliysician who ':reated 
her prescribed that she put a bed board in between lier 
mattress and the spring, and assuming that this physician 
prescribed, after this accident that she have heat treat¬ 
ments in her own home in addition to the diatheriny, by 
virtue of heat lamp and by virtue of heating pads, and 
assuming that at that time she came into you|r office 

202 for examination, would not you. Doctor, on th^ basis 
of those assumptions be of the opinion that | if she 

at the time she came into your office complained of pain 
in her back, that that pain in her back was caused by the 
fall which she sustained two years before, and not by 
the historectomy? 

MR. FROSH: We object. Your Honor, to the qu estion 
as framed by counsel to exclude the history of tl|ie pa¬ 
tient having headaches prior to the time of the fa|ll and 
many other inconsistencies with the evidence. | 

MR. KAMEROW: I am only asking for his opinion. 

THE COURT: I will overrule the objection. Y"ou 
may answer the question. 

THE WITNESS: It would appear from what you have 
told me that her complaint could be due to the fall. 

MR. KA:\rEROW: That’s all. 

Redirect Examination 
BY MR. FROSH: 

Q But, Doctor, if you had heard the factual situation 
as outlined by counsel, with evidence that this patient 
was suffering from headaches prior to that fall, vould 
you, in your diagnosis, be able to say that the headaches 
occurred from the prior fall, or from the prior headaches 
and not from the fall? A I don’t believe you could say 
the headaches were due to a fall, but the headaches 

203 very well might have been a continuation of her 
previous headaches. I don’t see that the fall had 

anything to do with the headaches. He did not ask me 
about headaches. 
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THE COURT: Just answer the question, Doctor, don^t 
argue with counsel. 

THE WITNESS: Pardon me. 

MR. FROSFI: Will Your Honor indulge me just a mo¬ 
ment? 

. THE COURT: Certainly. 

BY MR. FROSH: 

Q And, Doctor, could these plains, these pains of which 
Mrs. Unger complained, pain in her back, come just as 
well from the menopause as from a fall? 

]\rR. KAMEROW: I object. He was not given an 
opinion in the case under those circumstances. 

THP] COURT: I will overrule the objection. 

THE WITNESS: The answer is yes. 

MR. FROSH: That is all. 

Recross Eooamination 
BY MR. KAMEROW: 

Q Doctor, you said a moment ago that it was your 
opinion, if the facts were as I stated them, that the 
pains that exist at the present time would be from the 
fall. A I don ^t change that. 

• • • • 

204 Thereupon— 

James J. Martin 

was called as a witness by the defendant and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. FROSH: 

Q Mr. Martin, speak slowly and distinctly, and please 
state your full name to the Court and jury. A James J. 
Martin. 

Q Whore do you live? A 2531 14th Street, North¬ 
east. 
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Q Where are you employed? A Brentwood pillage 
Corporation. 

Q What are your duties at the Brentwood Village Cor¬ 
poration? A Assistant manager and superintendent of 
maintenance. 

205 Q How long have you been so employed? A 
Twentv-five years. 

% V 

Q Mr. Martin, are you familiar with the area indi¬ 
cated on this map marked “Shopinng Center,” 14th Street 
around by this pathway ? A Yes, sir. 

Q Mr. Martin, can you give us an estimate of tlie dis¬ 
tance from this point on this map to the intersection of 
the side'walk here ? A 130 feet. 

Q Is that an exact measurement? 

MR. KAMEROW: I am sorry I didn’t hear that. 

THE WITNESS: 130 feet. 

BY MR. FROSH: 

Q Can you give us the measurement from the pajthway 
to 14th Street? A 170 feet. 

Q And those are exact measurements? A 300 feet. 

Q 300 feet from this point to this point? A Yes. 


207 Q Mr. Martin, did there come to yqur attention 
on or about February 7 any information as|to an 

unusual occurrence? A Yes, sir. 

Q Will you tell the Court and .jury how tlfat in- 

208 formation came to vour attention? A I re 
a phone call at our office—we close at 5 o’cl|)ck in 

the evening, and the phone is hooked up into my officp, and 
at that time I was notified that there had been an| acci¬ 
dent in front of Mr. Unger’s apartment. I imm< 
called Mr. Tewkesbury who had been employed Ijy me 
for the past seven years, to go dowm there and investi¬ 
gate the sidewalk and call me back immediately. He did 
and he said there was nothing wTong with the sidewalk, 
so I myself went down and looked at it and ther^ was 
nothing \vrong. 
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Q ]Mr. Martin, did you on that day, after that phone 
call, make an inspection view of this path? A I made 
an inspection of the path at 7 o’clock in the morning, and 
from 8:30 in the morning probably until 10 o’clock in 
the morning. 

0 On the morning of Februarv 7? A Everv morn- 
ing. 

Q You actually inspected the path? A I certainly 
did. 

Q What was the condition of the path on the morning 
of February 7, 1948, if you know? A The path was 
clean, like every path in Brentwood Village. 

Q Wliat was the condition of that path—I will ^vith- 
draw that. 

Mr. Martin, what was the condition of that path 
209 at 7 o’clock in the morning on February 7? A 
That path was cleaned off and had a slight bit of 
snow on it. 

Q What was the condition of that path at 10 o’clock 
in the morning? A The path was clean at 10 o’clock 
in the morning. 

MR. FROSH: We have no further questions. 

MR. KAiMEROW: Will the Court indulge me a 
moment? 

THE COURT: Certainly. 

Cross Examination 
BY MR. KAMEROW: 

Q IMr. Martin, how many apartment units are there 
in Brentwood Village ? A 770. 

Q How many streets in those apartments? A Mon¬ 
tana Avenue, Downing Street, 14th Street, Saratoga and 
Brentwood Road, and. oh, yes, Rhode Island Avenue. 

Q How many ])athways similar to the one in question 
are there in addition to the one that has been testified 
about? A There is a pathway in every street I men¬ 
tioned. 



73 A 


Q At least one pathway, is that true? A Correct. 
Q Now, do you mind indicating on that chart, which 
one of these streets and pathways, and the nuinijer of 


times you went into them during that period? 
210 A 1 do for the simple reason that at 7 (►’clock 
in the morning we pull our trash, they hav(: their 
garbage out at 7 o’clock in the morning and they must 
cover every building, they must use the pathways. 

Q Did you ever miss a morning? A No, sir. 

You have never missed a morning? A Only when 
I am on vacation. 

Q Did you patrol that area today, on this moTning? 
A That is right. 

Q You did today? A I got up at 5 o’clock this 
morning and patrolled it again at 7:30. 

Q How do you know you patrolled it on that particular 
morning, February 7, two years ago? A Because Df the 
phone call I received about this accident. 

Q You said the accident occurred at some other place. 
A I was told that. 

Q You went down and looked at that place? A That 
is right. 


Q What made you go up to look at this particular 


place? A i had been past there three times that tnorn- 
ing, i)rior to 1 o ’clock in the afternoon. | 

211 Q What made you so certain on that partfccular 
morning you had been there three times prioi*? A 
Because I do it every morning we pull the trash I from 
the apartments. We had three cars of trash taken from 
the drug store. 

Q Isn’t it true that at times— 

MR. FROSH: He did not finish. 

THE COURT: The witness answered the question. 
BY MR. KAMEROW: 

Q Isn’t it true that at times you delegate tliis path 


inspection and sidewalks to certain of your assistants? 
A I don’t get the question. 
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Q Isn’t it true that you have people working out there 
.who help you, who are your assistants and to whom you 
sometimes delegate the task of patrolling these sidewalks 
to see that they are clear? A No, sir, not when there 
is snow. As a matter of fact, I follow the snov^plow 
myself. I think Mrs. Unger will tell you that, too. 

^IK. KAMEROW: I have no further questions. 

MR. FROSH: We have nothing further. The defense 
rests, if the Court please. 

MR. KAMEROW: I would like to put Mrs. Unger 
back on the stand. 

Thereupon— 

212 Mrs. Estelle Unger 

was called as a witness and, having been previously 
duly sworn, was examined and testified further as follows: 

Direct Examination 

BY MR. KAMEROW: 

Q At the request of the Brentwood Village, through 
its attorney, were you ever examined by any doctor other 
than Dr. Kushner who testified here today? A Yes, sir. 

Q And what doctor was it that examined you? A I 
believe the name was Dr. William Lewis. 

THE COURT: Doctor what ? 

THE WITNESS: WTlliam Lewis. 

BY MR. KAMEROW: 

Q How long after your accident was this examination 
by Dr. William Lewis? A Quite some time, I don’t re¬ 
member exactly, but I was examined twice by him. 

Q You were examined twice by him? A It was a 
little over a vear between examinations. 

Q Now, the first time that you were examined was 
within a few months of the accident? A I believe so. 

MR. KAMEROW”: No further questions. 

MR. FROSH: We have no questions. 

* • • • 
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213 MR. KAMEROW: That is all. We rest, if the 

Court please. | 

MR. FROSH: May we approach the bench? 

214 THE COURT: You may. 

(Thereupon, counsel approached the bench and 
conferred with the Court, out of the hearing of th(; jury, 
as follows:) 

MR. FROSH: First, we wish to renew our motion for 
a directed verdict, and if the Court is willing, we will 
say it is upon the same grounds, the same basis as the 
original motion at the conclusion of the plaintitfsi case. 

THE COURT: Very well, I wall deny the motion. 

W « * • I 

218 THE COURT: Does the Defense have any ob¬ 
jection to Plaintiffs’ requested Instruction Ifo. 1? 

MR. FROSH: If the Court please, the Defendant ob¬ 
jects to Plaintiffs’ Instruction No. 1 on the groundjs that 
the instruction does not fairly state the law’- or thje evi¬ 
dence w’hich is before this Court, in that it does not state 
that the jury should consider only such pain and dis¬ 
comfort suffered by her and proximately resulting from 
the injury and from no other cause. Further, th(jre is 
no evidence before the Court or the jury that the Plaintiff 
is reasonably certain of suffering in the future any in¬ 
juries from this cause. 

219 THE COURT: The objection is overruled. The 
prayer wall be given as drawn. 

Do you have any objection to Plaintiffs’ requested In¬ 
struction No. 2? 

MR. FROSH: If the Court please, the Defense ob¬ 
jects to Plaintiffs’ Instruction No. 2 on the grounds that 
Instruction No. 2 does not fairly state the facts or the 
evidence before this Court and jury nor the law involved, 
in that in Paragraph 1, the instruction does not state 
that the jury must consider only damages sufferiid as 
the proximate result of the accident in question and from 
no other cause. In Paragraph 2, w’e object to thi last 
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clause in that paragraph, “and the character of the wife’s 
services for the child.” We object to that statement on 
the ground that there is no showing that there are services 
for the child. The child is not made a party plaintiff. 

'PHE COURT: The Court will strike from Plaintiffs’ 
requested Instruction No. 2 the last clause in Paragraph 
2, “and the character of the wife’s services for the child.” 
The Court will grant the prayer with that eliminated. 

# # « • 

220 Does the Defendant have any objection to Plain¬ 
tiffs’ Instruction No. 3? 

MR. FROSH: if the Court please, the Defendant will 
object to Plaintiffs’ Instruction No. 3 on the ground that 
the law as stated in that instruction is not the law of 
the District of Columbia as applied to this case and on 
the further ground that there is no testimony in this case 
that there was snow on the sidewalk. There is no testi¬ 
mony or evidence before this Court that there was any 
ice or snow on the sidewalk for any period of time prior 
to the accident, and the jury may not and must not 

221 be allowed to speculate as to whether that ice or 
snow was or was not there. 

THE COURT: Your own witness testified there 
was a slight bit of snow on the sidewalk at 10 o’clock in 
the morning on direct examination. 

MR. FR08H: My recollection is that she testified there 
was— 

THE COURT: I say, your witness. 

MR. FROSH: Testified that there was some snow on 
lliat sidewalk at 10 o’clock in the morning? 

THE COURT: That is correct. 

FROSH: My recollection on that is not complete, 
if the Court please. 

We will object to the further statement in that instruc¬ 
tion that the Defendant, through its agent, knew or in 
the exercise of ordinary care ought to have known of 
the dangerous condition of the walkway, and point out 
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that it should also state, “or had notice of that dan 
gerous condition.” Further, the instruction is silent on 
the question of whether the Plaintiff is guilty of con¬ 
tributory negligence should she have known of this dan¬ 
ger and accepted it and tested it. 

MR. KAMEROW: If there is any question in the 
Court’s mind, I think next to the last line includes, “to 
avoid injury to a person lawfully using it in the ex(jrcise 
of due care for his own safetv.” I think that is the onlv 
point that needs any answering at all. The word- 
222 ing of this instruction is taken almost verbatim out 
of the Pessagno case. 

Tim COURT: The Court will add to Plaintififi’ re¬ 
quested Instruction No. 3 the clause, “and unless you 
find the complainant was guilty of contributory ncglig-ence 
as I have defined it to you,” and will grant the prayer 
with that addition. | 

Is there any objection to Plaintiffs’ Instruction Np. 4? 
MR. FROSH: The Defendant objects to Plaintiff^’ In¬ 
struction No. 4 on the ground that it, too, does not state 
the law as applicable to this case. The Defendant feels 
that the correct statement of the law is contained in De¬ 
fendant’s prayers for instructions as submitted to this 
Court. 

THE COURT: Which prayer, what number? I 
MR. FROSH: Prayers No. 1 and 2, as I recalj. 
THE COURT: Defendant’s Prayer No. 2 relatejs to 
contributory negligence. | 

MR. FROSH: It is Defendant’s Prayer No. 1. | 
THE COURT: I will overrule your objection and|will 
grant Plaintiffs’ Instruction No. 4 as drawn. | 

The requested Plaintiffs’ Instruction No. 5 relate|s to 
a standard instruction known as “Foresee”. Now| the 
Court will grant that prayer in substance but not in f(|)rm. 
MR. FROSH: No objection. | 

MR. KAMEROW: No objection. | 

THE COURT: Does the Defendant desire to be h^ard 
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with reference to Plaintiffs’ requested Instruction No. 
6 ? 

223 MR. FROSH: The Defense has no objection. 

THE COURT: Addressing itself to the Defend¬ 
ant’s requested prayers for instructions, it is the Court’s 
understanding that neither of you gentlemen have a copy 
of Defendant’s Prayer No. 1; is that correct? 

MR. KAMEROW: That is correct. Your Honor has 
my copy. 

THE COURT: The Defendant’s Prayer for Instruction 
No. 1 reads as follows: “There is no absolute duty on 
the part of a landowner to keep his premises and side¬ 
walks free from snow and ice at all times. These forma¬ 
tions of ice are natural occurrences incidental to our cli¬ 
mate. There is no liability created by a generally slippery 
condition on the sidewalks.” Counsel cites Davies versus 
Klenman, 162 Pennsylvania Reports, and thereafter fol¬ 
lows his citation, with the following quotation: “ ‘Snow 
and ice upon the pavement creates merely a transient 
danger and the only duty upon the property owmer or 
tenant is to act within a reasonable time after notice to 
remove when it is in a dangerous condition.’ 

“Before you find the Defendant negligent, you must 
find that ‘there were dangerous conditions due to ridges 
or elevations which were allow’ed to remain for an un¬ 
reasonable length om time. ’ ’ ’ 

Upon the copy furnished the Court by Plaintiffs’ coun¬ 
sel there is printed, “This is Pennsylvania law. See 
Pessagno case.” 

224 MR. KAMEROW: I have no objection. Your 
Honor, to the first sentence of this prayer. I think 

that would be all right. Other than that, I object to every 
bit of it. 

THE COURT: The first sentence, meaning, “There is 
no absolute duty on the part of a landowner to keep his 
premises and sidewalks free from snow and ice at all 
times;” is that correct? 
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MR. KAMEROW: No absolute duty, no, but it is 
objected to as it is drawn. I had in mind when 4 made 
that—I looked at these last night—that that firi^t sen¬ 
tence said that the landlord was not an insurer, aijid that 
is what our cases here continue to say, that the lajndlord 
is not an insurer. I will object to it entirely unjless it 
says the landlord is not an insurer. I would not object 
to that. 

THE COURT: State the grounds for your objection in 
order that counsel may answer them if he can. 

MR. KAMEROW: 1 object to the prayer in its entirety 
on the ground that it involves the law of another jurisdic¬ 
tion, the State of Pennsylvania, which runs much farther 
north than Washington. 

THE COURT: In other words, your objection is that 
it is not the law in the District; is that right? 

MR. KAMEROW: That is right. Now eveitybody 
knows about conditions here. "We are not 1 there. 
225 That case may have happened in the far iioirth of 
Pennsylvania. 

MR. FROSH; If the Court please, the Defendant feels 
that the law of the District of Columbia is silent on this 
precise point. Under the circumstances, it is perfectly 
proper for the Court to consider precedent dra^vn from 
other jurisdictions. 

THE COURT: Wliile the Court respects, of course, the 
law of Pennsylvania and of all the other sovereign states, 
the Court is not bound by the laws of those states. I 
don’t feel that the doctrine he has espoused in the Penn¬ 
sylvania cases, as cited by Defendant’s counsel, is accept¬ 
able law in this jurisdiction. I am going to deny the 
Defendant’s first prayer. 

Is there any objection to Defendant’s Prayer ^o. 2 ? 

MR. KAMEROW: Yes, Your Honor. I object to 
Prayer No. 2 because it doesn’t fairly state the law of 
contributory negligence. I have no objection to a proper 
statement of the law of contributory negligence, but cer- 
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tainly the contributory negligence of the Defendent would 
have to be some cause of the happening of the accident. 
If she were negligent in some slight degree and that 
negligence didn’t have any effect on the occurrence itself, 
why, it would not be a complete defense. However, this 
prayer doesn’t go into that phase of it. It is not a fair 
statement as to the law of contributory negligence. No 
auJiorities are cited for this particular statement with 
respect to the law of contributory negligence, and I object 
to it on those grounds. 

226 MR. FliOSH: if the Court please, I think the 
law on contributory negligence, both in the District 
of Columbia and elsewhere, is abundantly clear on the 
question of whether the Plaintiff may recover, even if the 
Defendant is negligent, where the Plaintiif is in the slight¬ 
est degree contributorily negligent, and I think this in¬ 
struction fairly states that law. 

THE COURT: The Court will grant Defendant’s 
i^rayer for Instruction No. 2 with the insertion of a single 
word, to wit, “contributory,” immediately preceding the 
word, “negligence,” on the second line. So the charge 
will read: “Even though there is negligence on the 
part of the Defendant, if the wife Plaintiff is guilty of con¬ 
tributory negligence, however slight, they cannot recover.” 
The Court will define “contributory negligence” in a sepa¬ 
rate charge, so that this charge will relate to a definition 
of ‘ * contributory negligence ’ ’. 

is there any objection to Defendant’s requested Prayer 
No. 3? 

MR. KAMEROW: Yes, Your Honor. I object to 
Prayer No. 3 because it doesn’t have anything to do with 
the facts as produced in Court in this case. There is abso¬ 
lutely no evidence in this case that there was a safer 
route. As a matter of fact, if we were to rely on the testi¬ 
mony of the sole witness who testified for the Defendant 
other than tlie medical witness, he said that all routes 
were e(iually safe, that the whole thing was cleared off. 
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That is their defense. So there was certainly no 

227 testimony from the Defendant that there vras a 
safer route. How can the Defendant rely on such 

a prayer when he didn’t attempt to prove in any way 
that there was a safer route? In addition to that, jthere 
was ample testimony in the Plaintiffs’ case that both 
routes were icy and that, taken together with the fact 
that she had one icy route which was, according to th(} dia¬ 
gram that has been taken for granted in this case, prob¬ 
ably one-third or less the distance of the other, is a case 
of six of one or half a dozen of the other. Thercd'ore, 
according to the evidence in this case, this would be an 
objectionable instruction. 

MR. FROSH: If the Court please, the Defendant feels 
that that is a fair statement of the law, applicable both 
in the District of Columbia and other jurisdictions. 

THE COURT: Do you have any District of Columbia 
case to support your statement? 

MR. FROSH: I do not have a District of Columbia 
case at the moment to support that. There is a United 
States Supreme Court case that I saw yesterday after¬ 
noon, but I left my copies of my instructions at the office 
and I don’t have it with me. 

THE COURT: Have you finished? 

MR. FROSH: Yes. ! 

THE COURT: The Court will deny Defendant’s 
Prayer No. 3. 

Is there any objection to Defendant’s Prayer No. 4|? 

MR. KAMEROW: Only the objection I rajised 

228 to Prayer No. 2, which Your Honor amendeji to 
read, “contributory negligence.” Now% of course, 

if that word, “contributory,” were added in here, I would 
object to it. 

THE COURT: The Court will add the word, “contrib¬ 
utory,” before, “negligence,” and grant the Defendant’s 
Praver for Instruction No. 4. 1 
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MR. FROSH: If the Court please, may counsel for 
the Defense be heard? 

THE COURT: Certainly. 

MR. FROSH: The Defendant will object to the in¬ 
sertion of the word, “contributory,’’ before, “negligence.” 

THE COURT: Your objections are on the record. 

Now we have Defendant’s Prayer No. 5. 

Do you desire to be heard? 

MR. KAMEROW: Yes, Your Honor. 

There is no explanation or citation at the bottom, so 
I don’t know the ground upon which he asks the Court to 
grant this prayer, but certainly the evidence in this case 
is such that the jury has a right to consider every bit of 
testimony of these Plaintiffs, the wife, the husband, and 
the supporting witnesses as to the aches and pains she 
sustained as a result of this accident. 

MR. FROSH: If the Court please, by the Plaintiffs’ 
own expert testimony, the aches and the pains, the ner¬ 
vousness and the irritability and the tension which 
229 she suffered after the accident could have been 
caused by a prior condition or could have been 
caused by the accident. This is merely a renew^al, for the 
record, of our motion to strike all of that testimony at 
the time it was offered. 

THE COURT: The Court wdll deny Defendant’s 
Prayer No. 5, and in its stead will charge the jury as fol¬ 
lows: “If you find that the physical condition upon 
which the Plaintiff complains was not proximately caused 
by the Defendant’s negligence, you may not assess any 
damages for that condition. However, if negligence on 
the Defendant’s part has been the proximate cause of 
aggrevating a previously existing disability suffered by 
the Plaintiff, then the Plaintiff is entitled to recover to 
the extent that said condition has been aggravated.” 

MR. FROSH: If the Court please, may I be heard on 
that? We will object to the instruction. 

THE COURT: You will have an opportunity to object 



to that instruction at the termination of the Courtis 
charge. 

MR. KAMEROW: The last instruction, of coujrse, is 
for a directed verdict, and that has been ruled onj twice 
by the Court. | 

THE COURT: Mr. Frosh, this is your requested 
Prayer No. 6. 

MR. FROSH: If the Court please, as counsel for the 
Plantiffs has pointed out, this is a renewal of our notion 
for a directed verdict. We assert at this time all 
230 of the bases that were presented to the Court on 
the two previous occasions. 

THE COURT: The prayer will be denied. 

I think we will take a five-minute recess befor<j you 
make your statements to the jury. | 

(Wliereupon, a short recess was taken.) 

(The jurors resumed their places in the jury box and 
the following proceedings were held in open court:) 
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Appellees. 
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for the District of Columbia I 


BRIEF OF APPELLEES 


ARGUMENT AND THE LAW j 

I. 1 

The Appellees Made Out a Prima Facie Case of egli- 
gence Which Was Properly Submitted to the Jury^ 

If there was any evidence in this case from Iwhich 
the jury could have found that there was either ptual 
notice of ice on the sidewalk or constructive notice of 
ice on the sidewalk, the first argument of appellantj must 
fall. The facts of the case as disclosed by the ijecord 
conclusively show that there was both actual and con¬ 
structive notice. 
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Actual Notice 

The sidewalk in question, by the testimony of the 
appellant’s (defendant) witness was 300 feet long 
(A-71). He testified that there was ^‘a slight bit of 
snow” on the walk at 7:00 A. M., the morning of the 
accident (A-72), and that the path was clean” at 10:00 

A. M. (A-72). Yet the accident happened at 11:00 A. M., 
and five witnesses testified that all or substantially aU 
of the walk on which the accident occurred was covered 
with ice and snow at about 11:00 A. M. 

A. Melvin I. Shapiro 

Testimony: (A -10) 

Sidewalk had a good coat of ice amd was treach 

erous, 

B. Dorothy Schelen 

Testimony: (A -13) 

Pathway was icy and snowy, 

C. Anna Matlow 

Testimony: (A-21) (Appellees’ A2) 

Sidewalk u^as icy cmd snowy. 

D. Edith Shapiro 

Testimony: (Appellees’ Al) 

Sidewalk was icy amd snowy. 

E. Plaintiff Estelle Unger 

Testimony: (A - 25) 

Pathway was icy. 

At least tw’o of these witnesses were wholly disinter¬ 
ested parties who did not and do not know the plaintiffs. 
This is very strong and convincing testimony. 

It must be borne in mind that the agent for the defend¬ 
ant admitted that he was on the walk in question at 10:00 
A. M. (one hour before the accident), and the following 
undisputed physical facts are in evidence: 

1. There was no snow or other precipitation for ap¬ 
proximately twenty-five hours before the accident. 
(Plaintiffs’ Exhibit #5). (Appellees’ A 14) 
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2. The temperature was well below the freezing point 
for a period of approximately thirteen [hours. 
(Plaintiffs’ Exhibit #5). (Appellees^ A 14) 

3. There was no sunshine on the day of the accident. 
(Plaintiffs^ Exhibit #5). (Appellees^ A 14) 

This is clearlv a case where the defendant had actual 
notice because its agent was actually on the wallc— and 
saw its condition one hour prior to the accidentj The 
jury had a right to disbelieve his testimony as i to its 
condition and believe the testimony of the plaintifos’ five 
witnesses on this point. The Municipal Court c^f Ap¬ 
peals, following the law laid down in a decision by this 
Court, said in Capital Transit Co. v. Holloway, 35 A, (2d), 
649: 

‘‘He will not be heard to say that he looked and 
did not see that which was there to be seen, 
he looked and plainly failed to see a vehicle 
was plainly visible, he is bound to the same 
as if he had seen it.^’ 

See also, Faucett v. Bergmann, 57 App. D. C. 290, 

(2d) 718; Wells v. Grand Union Equipment Co., I|rnited 
States Court of Appeals, District of Columbia Circuijt, No. 
10541, (June 19, 1950). 

Constructive Notice 

Under all of the cases cited by the appellant und^r the 
first point, the Courts are in agreement that if a substan¬ 
tial period of time elapses during the time the landlord 
or its agent in the exercise of ordinary care under the 
circumstances should have made an inspection of the jwalk, 
that the landlord had constructive notice of the def(!ctive 
condition. In the cases cited by the appellant the fcllow- 
ing time elements were involved between tlie time the 
snow stopped or the ice formed and the time of the acci¬ 
dent. 

1. Pessagno v. Euclid Inv. Co., 72 App. I 
D. C. 141, 112 F. (2d) 577 (1940) 4hpurs. 


For if 
jwhich 
jBxtent 


22 F. 


4 


2. C. W. Simpson Co., Inc. v. Langley, 76 
App. D. C. 365, 131 F. (2d) 869 (1947) 

3. Lumbey v. Bachus Mfg. Co., 73 Fed. 
Report 767, (CCA 1896). 

4. Brible v. Village Improvement Co., 123 
Connecticut 20, 192 A 308 (1937) 

5. Kelly v. Mcmhattan Railroad Co., 112 
N. Y. 443, 20 N. E. 383. 

6. Phillips V. Capital Inv. S Guaranty Co., 
et al, 32 A (2), 249, (This case involved 
a light that was out). 


1% hours. 
lYo hours. 
2 y 2 hours. 
iy 2 hours. 

3 hours. 


In the instant case it had not snowed for approxi¬ 
mately twenty-five hours before the accident, and yet 
various witnesses testified that the.re was not only ice but 
that there was also snow on the sidewalk at the time of 
the accident (See Page Appellees’ A 2 supra). In addition 
to this, the weather report in evidence, (Plaintiffs’ Exhibit 
#5, Appellees’ A14), definitely shows that the temperature 
had been well below freezing for approximately thirteen 
hours before the accident and that at no time on the morn¬ 
ing of the 7th wsLs there any sunshine which could have 
melted it. 


Law of the Case 

Among other cases, the appellant relies to a great ex¬ 
tent upon the Kelly case (supra) cited and quoted from 
on page 11 of its brief. However, although the appellant 
has studied the Pessagno case (supra), which is the lead¬ 
ing case in the District of Columbia on the question in¬ 
volved, the appellant has failed to point out that the 
Kelly case, upon which it so strongly relies was specifi¬ 
cally considered in the Pessagno case, and the doctrine 
of the Kelly case was specifically repudiated by this Court 
in the Pessagno case insofar as this jurisdiction is con¬ 
cerned. 

Referring to the Kelly case (supra) this Court in its 
opinion in the Pessagno case made the following state¬ 
ment: 


“The circumstances of that case were unusuil. We 
think reliance upon it was wrong, and that the iMassa- 
chusetts and New York rule overlooks the obligation 
of the owner of a large apartment house not only to 
exercise ordinary care to construct the approaches 
and other parts of the building under his exclusive 
control so that they will be reasonably safe, bijit like¬ 
wise, after notice, to exercise ordinary care i\> keep 
them free from conditions, whether permanent Or tem¬ 
porary, which make them dangerous to the tenants 
or their guests. Wardman v. Hanlon, 52 AppJ D. C. 
14, 280 Fed. 988 


The Court in the Pessagno case, in stating the l^w for 
this jurisdiction clearly enunciated a rule which a|pplies 
directly to the instant case and which clearly show|s that 
under the circumstances of the instant case the qulestion 
is a jury question. 

“If, therefore, appellee in the case under consid¬ 
eration knew or in the exercise of ordinary care ought 
to have known of the dangerous condition df the 
driveway and failed to exercise the degree of care 
which an ordinarily prudent person, in view of jexist- 
ing circumstances, would have exercised to avoid in¬ 
jury to a person lawfully using it in the exercise of 
due care for his own safety, appellant was entitled 
to a verdict. There was uncontradicted testimony 
that the superintendent of the building realized the 
danger to pedestrians using the entrance and had 
the icy places sanded on four different occasions jfrom 
6 o^clock in the morning until 5 or 5:30 o^clock it the 
afternoon. But at 9:30 that evening, when appellant 
was injured, there was no evidence of sand on the 
walkway. If this testimony is accepted, obviously 
the sand had been washed away. The question, 
whether, in these circumstances, what was donel was 
reasonable care was, in our opinion, a question for 
the jury under proper instructions from the court. 


The Luwley case (supra) relied upon by the appejUant 
is in no way analogous to the case in question. In j that 
case the Court specifically stated in its opinion that the 
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ice was formed for a period of less than an honr and one- 
half before the plaintiif felly and in addition thereto there 
was the question as to w’hether or not the ice formation 
had been caused by a melting and a refreezing of the 
ice under the direct ways of the sun. In the instant case, 
the testimony has clearly showed, and has not been con¬ 
tradicted, to the effect that the last snow was some twenty- 
five hours before the accident and that on the day of the 
accident there was no sunshine and that in addition there¬ 
to the temperature had been below the freezing point for 
a period of at least thirteen hours prior to the accident 
at 11 o’clock A. M. 

In the Phillips case (supra), relied upon by the appel¬ 
lant, The Municipal Court of Appeals held that there had 
been no actual notice, and the Court stated in its opinion 
that the light had been burning two hours before the 
accident. The time element, therefore, involved in the 
Phillips case is a far cry from the time element involved 
in the instant case, which at the least is six to seven times 
as long. 

It must also be borne in mind that this Court in the 
Pessagno case, where there was a time lapse of only four 
hours, held that the plaintiff was entitled to recovery. 

The appellant in its brief admits that there was no 
snowfall within twenty-four hours of the time of the acci¬ 
dent, (App. Brief Pg. 12): 

“The testimony further indicated that there had 
been no falling of snow within a period of over twen¬ 
ty-four hours sufficient even to coat the sidewalk,” 

The appellant has proposed the rather novel proposi¬ 
tion that this Court should make a distinction between 
smooth ice and lumpy ice with ridges. However, it would 
seem that this rule, if there be such a rule, does not apply 
in the District of Columbia. 
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In the Pessagw) case, the plaintiff fell on ice which 
had formed during a freezing rain and had been on the 
ground for a period of only four hours. Obviously, the 
ice involved in that case was smooth and glassy. Fur¬ 
ther, and more important, it should be noted that the 
testimony is clear to the effect that the sidewalk ijn ques¬ 
tion was not only covered by icc but was also cowered by 
snow. The testimony of the appellant’s witness shows 
that a sidewalk three hundred feet long was irvolved, 
and the testimony of disinterested witnesses shoTvs that 
practically the entire pathway was covered with ;.ce and 
snow. 

11 . 

Appellee Estelle Unger Was Not Guilty of Contribu¬ 
tory Negligence As a Matter of Law, As There "V^as No 
Evidence in the Case Showing a Safer Alternate Route. 

The appellant relies upon the doctrine laid down in the 
case of District of Columbia v. Brewer, 77 App. Doc. 113. 
That case involved a situation where the plaintiff had tvvo 
alternative routes, one of which was a safe route and one 
of which was a more dangerous route. 


There is not one iota of testimony in the instant case 
that there was any alternative safer routes over which 
Mrs. TJnqer could have traveled. 


Counsel for the appellees is amazed at the statement 
contained on page 16 of appellant’s brief that Mrs. Unger 
knew that there were four alternative routes available to 
her. This statement cannot be substantiated factually, 
and furthermore there is absolutely no testimony any¬ 
where in the record sho\ving that such routes were avail¬ 
able. However, even if this had been true, which it is not, 
it would still not be sufficient to upset the verdict of the 
jury by reason of the fact that it would still hav(‘ been 
incumbent upon the apepllant to have shown that the so- 
called alternative routes were SAFER ROUTES. The 
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only so-called alternative route which appears anywhere 
in the record is the route which Mrs. Unger took to travel 
to the shopping center. This route was also icy. Mrs. 
Unger stated (Appellees’ A 2) that the route by which she 
went to the store was also dangerous and that it was neces¬ 
sary for her to watch every step as she went along. 

Q Now, Mrs. Unger, when you left your house to 
get to this shopping center, w^ere you proceeding with 
the same amount of caution all the way up 14th 
Street? 

A Yes, sir. 

Q Watching each step as you went along? 

A Yes, sir. 

Q Kealizing it was dangerous ? 

A Yes, sir. 

Q Even though you had your children with you, 
and the child of a friend? 

A Yes, I realized it was dangerous. 

This point was substantiated by another of the appel¬ 
lees’ witnesses, Mrs. Matlow, who, referring to 14th Street, 
the route which Mrs. Unger followed to the shopping cen¬ 
ter said, (Appellees’ A 2): 

Q Was there any ice on the sidewalk on 14th 
Street? 

A It was ice and snow, as I remember it. 

Thus, the only testimowy in the case, and the only testi¬ 
mony in fact that covld have been introduced in the case 
is to the effect that Mrs. Unger proceeded to the shopping 
center along a slippery, icy, snowy sidewalk, 14th Street, 
and attempted to return by a different walk, and fell wMle 
so proceeding m a cautious a/nd careful manner. 
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m. I 

The Testimony in the Case Pertaining to Headaches 
Was Admissible, Was Supported by Competent 
sible Medical Testimony, and Was First Injected Into 
the Case by the Appellant Itself. | 

All Testimony of Appellee Estelle Unger Concermng 
Headaches Was First Brought Out on 
C ro'SS-Examination 

A careful examination of the record shows that' thle first 
time that there was any testimony in this case concerning 
headaches was when the appellee Estelle Unger was lunder 
cross-examination. She gave no testimony conc(Tning 
headaches on direct examination, and the matter was not 
opened up in the case until the said appellee was drawn 
out on this point by counsel for the appellant, (j^-39). 

Testimony hy a Physiciam Under the Circumstances of 
This Case as Whether an Accident in Which the 
Appellee Estelle Unger Was Involved Could 
Have Caused the Headaches Was 
Properly Admitted 

Testimony of the appellee Estelle Unger, after the [ques¬ 
tion was opened up by the apepllant, was to the effect 
that she had suffered from severe headaches prior to the 
accident but that for a considerable period immed.ately 
preceding the accident the condition had cleared up and 
had not bothered her, and that immediately afte:r the 
accident the condition returned and thereafter contmued 
to bother her again after having once been cleared. 

The medical testimony of Dr. Weiner and Dr. Ku^hner 
was to the effect that the return of the headaches (jould 
have been caused by the accident, (A-49) (A-69). | 

The appellant makes much of two Pennsylvania cases 
which it cites at length to support its proposition that 
such testimony of a physician would be speculative. Finh 
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V. Sheldon Axle & Spring Co., 270 Pa. 479, and McCrossen 
V. P. R. T. Co., 283 Pa. 492. 

A careful search of the law on this point discloses that 
Pennsylvania is apparently the only jurisdiction that ad¬ 
heres to this harsh rule. 

The point has been specifically ruled on in the District 
of Columbia, Washington A. d Mt. V. R. Co. v. Luchens, 
32 App. D. C. 442. In that case, the plaintiff was a pas¬ 
senger on a streetcar which became involved in an acci¬ 
dent alleged to be the fault of the defendant company. 
After the accident, which occurred in a remote section, 
the plaintiff w^as forced to remain on the scene of the 
accident in inclement weather by reason of the fact that 
no other transportation was available and the defendant 
failed to furnish transportation to a protected place for 
a period of approximately three hours. As a result of 
the accident and exposure, the plaintiff contracted a cold 
and laryngitis, and thereafter her complaint developed 
into laryngial tuberculosis. The question involved was 
whether or not the company was responsible for the tuber¬ 
cular condition. 

The facts of the case as shown in the reported decision 
are as follows (Page 445): 

“Three physicians were called who had treated plain¬ 
tiff after the accident. Her complaint developed into 
laryngial tuberculosis. These expressed the opinion 
that the probability was that she had contracted laryn¬ 
gitis from the cold and standing on the wet ground. 
They testified also that laryngitis can he a primary 
cause of tuhercvlosis”. (Italics supplied) 

Mr. Chief Justice Shepard speaking for the Court said 
as follows (Page 457): 

“It is not essential to plaintiff’s recovery under the 
second count, that tuberculosis of throat or lungs 
should have “necessarily,” as well as reasonably and 
naturally, followed the exposure to the dampness and 
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cold. As we have seen, all that was essential was 
that it was a natural and probable result. There 
was testimony tending to show that plaintifc, imme¬ 
diately after the exposure, contracted a severe cold 
in the throat which atfected her voice, and that 
laryngitis was a natural consequence. Some of the 
physicians were of the opinion that tuberculosis may 
naturally have followed as a secondary coniition”. 
(Italics, supplied) 

Other jurisdictions, with the exception of Pennsylvania, 
have ruled that such testimony is admissible. Ip Fritz 
V. Manufacturers Ry. Co., 124 S. W. 2d 603, the Court 
ruled that testimony of a physician as to whether injured 
plaintiff’s condition of pain in stomach and bowels, con¬ 
stipation, headaches and sleeplessness could have been 
caused by accident was admissible, as against contention 
such testimony was speculative. 

Other jurisdictions adhering to the same rule |are as 

follows: I 

Iowa Parkin v. Bekins Van <& Storage Co., 151 N. W. 
506; 169 Iowa 455 

Mich. Cord v. Pless, 184 N. W. 427; 216 Mich. 526 
Minn. Piche v. Halverson, 272 N. W. 591; 199 Minn. 
526 

Mo. Fritz V. Manufacturers Ry. Co., App., 1241 S. W. 
2d 603 

N. D. Pfeiffer v. N. D. Workmens Compensation Bu¬ 
reau, 57 N. D. 326; 226 N. W. 894. ] 

N. J. Marion v. Eder Erecting Co., 187 A. 40 I 

N. Y. Broderick v. Brooklyn, Q. C. <& S. R. R. dp., 174 

N. Y. S. 571; 186 App. Div. 546. 

Ohio McCarthy v. Industrial Commission, 33 N. E. 
2d 387. 

Okla. Oklahoma Natural Gas Corp. v. Schwartz, 293 
P. 1087; 146 Okla. 250. ! 

Oreg. Personius v. Asbury Transp. Co. of Oregbn, 53 
P. 2d 1065. 

Texas Republic Underwriters v. Howard, Civ. App., 
69 S. W. 2d 584, error, dismissed. 


T 
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W. Va. Foose v. Hawley Corp., 198 S. E. 138; 120 W. 
Va. 334 

Wis. Sundgvist v. Madison B. Co., 197 Wis. 83; 221 
N. W. 392 

Wyo. McCoy v. Clegg, 257 P. 484 ; 36 Wyo. 473 

A dmi ssion of evidence as to whether certain described 
physical conditions could exist and whether such condi¬ 
tions could result from a traumatized kidney held not 
prejudicial error as against contention that evidence was 
speculative. Personius v. Ashury Trcmsp. Co. of Oregon, 
53 P. 1065,152 Or. 286. 

A Missouri Court of Appeals has held that the inter¬ 
rogation of a physician as to whether an accident in 
which plaintiff was involved could have caused the physi¬ 
cal condition testified to by the physician does not call 
for a conclusion”, but merely for an “opinion”, and is 
proper. Thomas v. Metropolitan St. By. Co., 100 S. W. 
1121,125 Mo. App. 131. 

A physician may be asked whether an accident might 
have caused septicemia. Floyd v. A. Y. McDonald Mfg. 
Co., 46 S. W. 2d 251,226 Mo. App. 444. 

A physician may testify whether a certain injury could 
have resulted from a certain kind of accident. 11 R. C. L. 
611. See also, Lyons v. Metropolitan St. By. Co., 253 Mo. 
143,161 S. W. 726. 

IV. 

Evidence by Appellees Concerning Expenses Was 
Properly Admitted. 

The appellant complains that the appellees were not 
qualified to testify as to expenses incurred by them as a 
result of the injury in question. However, appellant does 
not specifically allege what expenses are complained of, 
objections were not made to most of the items when they 
went in, and no authority whatsoever is given to support 
these contentions made by the appellant 



13 


V. 1 

The Court Properly Denied Appellant’s Request for a 
New Trial or for a Judgment Non Obstante Veredicto. 

The appellant complains that the Court errei in not 
granting a judgment non obstante veredicto or| setting 
aside the verdict and granting a new trial. However, the 
appellant admits that this is a matter within the discretion 
of the trial Court, and in this connection merely reiterates 
the arguments made earlier in its brief, which have been 
answered under other sections of appellees’ brhif. 

VI. 

I 

There Was No Evidence Showing Any Bia^on the 
Part of the Jury, and the Verdict of the Jury Was in a 
Reasonable Amount. j 

The uncontradicted testimony in this case shows] out-of- 
pocket expenses in excess of $800.00, shows th4t Mrs. 
Unger made approximately seventy trips to a doctlor, and 
shows that Mrs. Unger on the day of trial, approximately 
two years after the accident, still suffered from p4ins in 
her back as a result of the accident (A-31). All olf these 
factors, together with the other testimony in th^ case, 
both of Mrs. Unger and of her doctor, would tend ijo indi¬ 
cate that the verdict of $3,000.00 was certainly not exces¬ 
sive, and, if anything, was inadequate. Appellanlt com¬ 
plains that the verdict was excessive because the I appel¬ 
lant had substantial insurance coverage. There lis not 
one iota of testimony in this case which in any way 1 refers 
to insurance. I 

CONCLUSION I 

WHEREFORE, the appellees respectfully submilt that 
this Court should affirm the judgment of the lower bourt. 

Stanley H. Kamerow j 

Allan L. E[amerow I 

Attorneys for Appellees 
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APPELLEES’ APPENDIX 

25 Testimon/y of Melvm I. Shapiro 

, BY MB. KAMEBOW: 

Q Prior to this accident how well did you knoy Mrs. 
Unger? A I had never seen her before. j 

Q You had never seen her before? And her hupband, 
did you ever see him before? A Not until today. 1 


38 and 39 Testimiony of Mrs. Schelen 
BY MB KAMEBOW: 

Q Did you know Mrs. Unger before this accideu: hap¬ 
pened? A As an acquaintance. 

Q And would you say you were a close friend of hers? 
A No. I 

Q During the time since this accident happened have 
you been very closely associated with her? A Not in any 
way. 

Q How many times have you seen her in the past two 
years? A Just on the street, to say ‘‘hello” to. 


66 TestimoTiy of Edith Shapiro 

Q .What was the condition of the sidewalk when, you 
got there? (referring to sidewalk where accident hap¬ 
pened.) A It was icy and snowy. 


Testimowy of Mrs. Matlow 
Direct Examination 


BY 'MR. KAMEBOW: i 

Q Was there any ice on 14th Street? A Well, iti was 
just one of these days that was in between— i 

THE COUBT: Just answer the question. i 
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BY MR. KAMEROW: 

Q Was there any ice on the sidewalk on 14th Street? 
A It was ice and snow, as I remember it. 

• • * • 

79 Redirect Exami^tion 

BY MR. KAMEROW: 

Q Was there ice on the other pathways in the Village? 
A That is right. 

Q Was there ice on the other sidewalks in the Village? 
A On the sidewalks, I did not go on the paths at all. 

Q Was there ice on the sidewalks in the Village? 
A That is right. 

« • • * 

109 Testimony of Mrs. Unger 

BY MR. FROSH: 

Q Now, Mrs. Unger, when you left your house to get 
to this shopping center, were you proceeding with the same 
amount of caution all the way up 14th Street? A Yes, 
sir. 

Q Watching each step as you went along? A Yes, sir. 
Q Realizing it was dangerous? A Yes, sir. 

Q Even though you had your children with you, and 
the child of a friend? A Yes, I realized it was dangerous. 

• • • * 

266 Charge to the Jury 

THE COURT: Ladies and gentlemen of the jury, 
it now becomes the Courtis responsibility to charge you as 
to the law that shall govern you in reaching your verdict 
in this case. It is your responsibility to accept the law 
as it is outlined to you by the Court. I believe that for 
some of you, this is the first case in which you have been 
called upon to render a verdict since you have been sitting 
as jurors. I must emphasize that your responsibility is 
a great one and that at this point, you become the most 
important part of the trial of the case. Your responsibili¬ 
ties are now greater than that of the Judge who sits in 
the case, because you must do justice between the parties. 
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You are to return a verdict in this case. I must point out 
that the word “verdict” comes from the Latin words 
“verus” and the verb “dictus,” “verus,” meaning truth, 
and “dictus,” being the verb “to speak.” “Ver- 

267 diet,” consequently, is an analyzed version <[)f two 
Latin words meaning to speak the truth. Your re¬ 
sponsibility becomes one of deliberating upon the evidence 
in this case and speaking the truth with reference to the 
rights and the obligations of the parties that are the liti¬ 
gants in this action. 

It is the Court’s right in this as in all cases in this 
jurisdiction to review the evidence and to comment upon 
it. This member of the Court does not exercise that pre¬ 
rogative. I do not want to comment upon the evidence 
and tell you what I think of it. I think that you are 
completely competent, and in addition, it is your respon¬ 
sibility to reach an independent decision upon the evidence 
without any prompting or suggestions or urging by the 
Court. If, in the course of my charge to you, I reler to 
any factual statements about the evidence, you must know 
that my statements about the evidence are not bindijig on 
you, just as the statements of counsel made to you ini their 
arguments are not binding on you. Your recolleteon, 
and vour recollection of the evidence alone, is what Imust 
guide you in reaching your verdict in this case. I 
It is your function and your responsibility in this lease, 
as in every^ other case in which you might sit, to resolve 
the evidence and arrive at what we may call the ultimate 
or the final facts and, in arriving at the final facts, to apply 
the law as given to you by the Court relating to 1;hose 
facts and, I repeat again, to do justice between the 

268 parties. In that connection, you should weigh, the 
evidence presented here in open court without bias, 

prejudice or sympathy towards one side or the other. You 
are the sole, the exclusive judges of the facts. You ar<i the 
sole and exclusive judges of the credibility of the witnesses. 
This means you must determine which witnesses to believe 
and to what extent to believe them. i 

In connection with reaching your determination as to 
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the amount of credibility that you will give to each witness, 
you have the right to take into consideration the demeanor 
of the witness on the witness stand, the witness’ ability 
to recall the facts and circumstances about which he or she 
testifies, the witness’ frankness or lack of frankness, the 
witness’ bias or prejudice towards one side or the other, 
if any such bias or prejudice is indicated, and any and all 
other factors that appear to you important in determining 
the question of whether the witness is telling the truth 
or telling a falsehood. If you believe that any witness has 
wilfully testified falsely as to any material fact concerning 
which that witness could not possibly be mistaken, then 
you have the right, if you deem it desirable to do so, to 
disregard the entire testimony of that witness or any part 
of the testimony of that witness. 

You are not to be influenced by the number of witnesses 
who have testified for one side or the other. The expression 
is sometimes used, you should not count the witnesses. You 
should weigh the testimony on each side of the case. 
269 You are not to disregard the testimony of any wit¬ 
ness solely as a result of caprice or any arbitrary 
decision on your part. You are instructed that the testi¬ 
mony of one witness which is entitled to full credit is 
sufficient for proof of any fact and may justify a verdict, 
even if a number of witnesses have testified to the contrary, 
if in considering the credibility of the witnesses, as I have 
explained the term to you, and after weighing the various 
factors of evidence you should believe that there was a 
balance of probability pointing to the accuracy and honesty 
of one witness. 

I must point out that statements of counsel made in their 
opening and closing arguments are not evidence, and also 
you must remember that questions asked by the attorneys 
do not constitute evidence. The question is not the evi¬ 
dence. The answer must be considered by you as the 
evidence. 

There have been two or three occasions wherein the 
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Court has sustained an objection to a question or to an 
item of evidence. Where the Court has sustained an ob¬ 
jection to a tender of evidence or to a question, you must 
not attempt to guess as to the reason for the Court’s 
ruling, but you must disregard that particular item of 
evidence because the Court has ruled against its admission. 
It is your duty and your sole responsibility to resolve any 
conflicts of evidence in this case. 

The burden of proof is on the Plaintiffs to sustain their 
aspects of the case by what we call a fair pifepon- 

270 derance of the evidence. Now what does that ibean? 
The term, ‘‘preponderance of evidence,” means such 

evidence that, when weighed against that opposed to it, 
has more convincing force. I believe, however, that it is 
easier to explain preponderance of the evidence tl|an it 
is to define it. The situation with reference to the bprden 
of proof may be pictured by the following illustrationl: 

When you go into the jury room, you will figuraiively 
have before you apothecaries’ scales. That is a type of 
scales on which there are two trays hanging on a perfectly 
balanced beam. You will put into the right-hand tr^y all 
of the Plaintiffs’ evidence, after determining how puch 
weight to give to that evidence. You will place oiji the 
left-hand tray, which we will call the Defendant’s tray, all 
of the evidence that supports the Defendant’s position. 
You determine the weight to give to that testimony]. If 
the scale is home down to the right-hand side becau^ of 
the weight of the Plaintiff’s testimony, then your vejrdict 
will be for the Plaintiffs. If, however, the Defendant’s 
evidence outweighs that of the Plaintiffs, the apothecajries’ 
scale swings down to the left-hand side, you will find for 
the Defendant. If the trays remain in equal balance, you 
must then find for the Defendant, because the Plaii^tiffs 
have failed to maintain the burden of proof. That isj the 
Plaintiffs’ evidence must prove by a preponderanc<^ of 
the testimony the Plaintiffs’ case. | 

271 Now, what is this case all about? Essentially, it 
is ver^’ simple. We have two Plaintiffs, Estelle Tin- 
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ger and Charles Unger. They were tenants in 1948 in the 
Brentwood Village Corporation, which operates a large 
apartment-type of development. The Plaintiff Estelle Un¬ 
ger says that on the morning of February 7, 1948, at 
approximately 11 a. m., she had been shopping. She had 
her infant child vdth her in a stroller and she had another 
child walking alongside of her. On the way back to her 
apartment, she slipped on ice on what is described as a 
pathway, but which is actually a bay of the sidewalk, from 
which fall, she says, she sustained injuries which have 
continued to the present time. The second Plaintiff, 
Charles Unger, husband of the first Plaintiff, sues for the 
injuries sustained by his wife insofar as they caused him 
expense and insofar as they caused him the loss of what 
is called consortium, which is normally the companionship 
and the other relationships existing between husband and 
wife. 

The Defendant comes into court and says, first of all, 
there was no ice on the sidewalk; secondly, that the Plain¬ 
tiff caused the accident herself by her contributor>' neg¬ 
ligence, and thirdly, if the Plaintiff Estelle Unger is suffer¬ 
ing from these aches and pains which she has described as 
existing over a period of two years, it is not the result 
of this fall but is attributable to other factors. 

Now then, the burden of proof is upon the Plain- 
272 tiff to prove by a preponderance of the evidence, 
as T have defined it to you, that the Defendant was 
negligent and that such negligence was the proximate cause 
of the injury to the Plaintiff. The burden of the procedure 
is upon the Defendant to prove that the Plaintiff was 
guilty of contributor^’ negligence by her conduct contrib¬ 
uting negligence to the cause of the accident. 

T have mentioned negligence. So, naturally, the ques¬ 
tion arises: What is meant in the eyes of the law by 
negligence? Negligence is the doing of some act which 
a reasonably prudent person would not do or the failure 
to do something which a reasonably prudent person would 


do actuated by those considerations which ordinariljy reg¬ 
ulate the conduct of human aifairs. Negligence |is the 
failure to use ordinary care in the management of| one’s 
property or one’s person. It is not an absolute term. It 
is a relative one. It is the conduct which must be con¬ 
sidered in the light of all of the circumstances. Negl igence 
under one set of conditions might not be negligence under 
another. The standard that is set up is that of the ordi¬ 
nary prudent man under similar circumstances, not of the 
extraordinarily cautious person or the exceptionally ^fted 
or skillful one. The law does not demand that standard 
as a general standard of conduct. | 

Ordinary care, which I have mentioned to you, js the 
care which persons of ordinary prudence exercise ^n the 
management of their own affairs in order to |avoid 
273 injury to themselves and to others. The ar|niount 
of care or caution varies with the circumstances. 
It varies directly in proportion to the danger known to be 
involved in a situation. The mere fact that an accident 
occurs, considered alone, does not support an inference 
that some party has been negligent. I have told yor. that 
the Plaintiffs must show that the Defendant’s negligence 
was the proximate cause of the Plaintiff’s injuries. 

I must define for you “proximate cause.” The proxi¬ 
mate cause of an injury is that cause which in natural 
and continuous sequence, unbroken by any efficient inter¬ 
vening cause, produces the injury and without whicji the 
result would not have occurred. It is the efficient cause 
the one that necessarily sets in operation the factors that 
accomplish the injury. It may operate directly cJr by 
putting intervening agencies or factors in motion. 

I must define to you, “contributory negligence,” since 
the item of contributory negligence on the part of the 
Plaintiff is an essential part of the case which the Defend¬ 
ant has attempted to present to you. Contributory j neg¬ 
ligence is negligence on the part of the person injured 
which, combining in some degree with the negligence of 
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another, helps in proximately causing the injury of which 
the Plaintiif complains. One who is guilty of contributory 
negligence may not recover from another for the injuries 
suffered. The reason for this rule of law is not that 

274 the fault of one justifies the fault of another, but 
simply that there can be no apportionment of blame 

and damages among the participating causes of an ac¬ 
cident. Contributory negligence, as defined, connotes neg¬ 
ligence on the part of both the Plaintiff and the Defendant 
combining to proximately cause the injury. 

There has been medical testimony on both sides of this 
case in which the doctors have been permitted to express 
opinion. The law is ver\^ emphatic among the general 
premise that a witness can never express opinions on the 
witness stand but must testify to facts of which he has 
personal knowledge. One of the few exceptions to this 
rule of law is that a person who is qualified as an expert, 
in the opinion of the presiding judge, may state his opinion 
upon a certain set of facts. It was under this rule that 
the Court permitted the doctors in answer to hypothetical 
questions in which the facts were outlined to express their 
opinions vith reference to the injuries in this case. 

You must naturally wonder what degree of credibility 
or credence you must give to these opinions of these doc¬ 
tors. The law says with reference to expert opinion that 
a person who, by education, study and experience, has be¬ 
come an expert in any art, science or profession, and who 
is called as a witness may give his opinion to any such 
matter in which he is expert and which is material to the 
case. You should consider expert opinion and you 

275 should weigh the reasons, if any, given by the wit¬ 
ness for his opinion. You are not bound, however, 

by these opinion statements. Give to them the weight to 
which you deem them entitled, whether it be great or slight 
You may reject this opinion testimony if, in your judg¬ 
ment, the reasons given for it are unsound. When and if 
you should find that it was within the power of a party 


to produce stronger and more satisfactory evidence than 
that which was offered on a material point, you shoulci view 
with distrust the weaker and less satisfactory evidence 
actually offered on that point. 

The Court instructs you that if you believe from the 
testimony in this case that there was ice or snow on the 
sidewalk where the Plaintiff Estelle Unger fell and that 
the said ice or snow was the proximate cause of the Plain¬ 
tiff Estelle Unger’s fall and that said ice or snow had 
been on the sidewalk for a sufficient period of tina^e, so 
that the Defendant, through its agent, knew or iij the 
exercise of ordinary care should have known of the | dan¬ 
gerous condition of the walk and that the said Defeijdaiit 
failed to make the walk reasonably safe to avoid ihjury 
to a person lawfully using it in the exercise of due| care 
for her own safety, then your finding must be in fav|)r of 
the Plaintiffs, unless you find that the Plaintiff was ^Ity 
of contributory negligence, as I have defined it to youj 

The Court will ask the members of the jury not to ijnake 
notes in connection with the Court’s charge or the| evi¬ 
dence. 


276 The Court instructs the jury that it was the |duty 
of the Defendant, if the sidewalk in question became 
dangerously slippery due to weather conditions, tb be 
reasonably alert that persons lawfully using the property 
should be safeguarded against danger which could in the 
exercise of ordinary care, as I have defined it to you, have 
been foreseen and prevented. Even though there is neg¬ 
ligence on the part of the Defendant, if the Plaintiff wife 
is guilty of any contributory negligence, however slight, 
the Plaintiffs cannot recover. 

Your verdict should not be influenced by sympathyl for 
the Plaintiffs or their loss, but must be based entirely 
upon proof that the Defendant was negligent and tha: its 
negligence was the proximate cause of the accident and 
that the Plaintiff wife was herself free from all contribu¬ 
tory negligence. If your verdict is in favor of the Plain- 
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tiffs, then it becomes your duty to award to the Plaintiffs 
such sums as will fairly and reasonably compensate them 
for all the damages suffered by them which proximately 
resulted from the negligence of the Defendant. 

Damages, like every other aspect of the case, must be 
proved by the Plaintiffs by a fair preponderance of the 
evidence. The Plaintiffs in this case claim damages in 
their complaint filed with the Court in the amount of 
$20,000. This averment is only a claim and must not be 
considered by you as evidence in reaching your verdict in 
this case. 

277 The Court instructs you that if, under the Court’s 
instructions, you find the Plaintiff Estelle Unger 
entitled to a verdict, you will consider not only the ele¬ 
ments of out-of-pocket loss sustained by her, but you may 
award her also such sums as will reasonably compensate 
her for the pain, discomfort and mental anguish suffered by 
her and proximately resulting from the injury in question 
and for such pain, discomfort and mental anguish, if any, 
as she is reasonably certain to suffer in the future from 
the same cause. 

The Court instructs you that if you find that the Plain¬ 
tiff Charles Unger is entitled to recover damages by this 
action, you shall award him a sum that will compensate 
him reasonably for any loss of his wife’s services that he 
has suffered or is reasonably certain to suffer in the future 
as the proximate result of the accident in question. 

In determining that amount, you may and should con¬ 
sider, as showm by the evidence, the character and condi¬ 
tions of the home w’here the Plaintiffs have dwelled, the 
services that have been performed by the wife in the 
management of that household and the fact that there has 
been a child in the home. The services rendered by a mfe 
to her husband’s benefit may be and often are of such 
character that no witness can say w’hat they are worth. 
Often they have no market value equivalent. Hence, it is 
not necessary that there be any direct or express testimony 
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as to the value of the wife’s services to entitle her 

278 husband to recover for the loss. The relationship 
she sustained to him is a special and peculiair one, 

and the actual facts of the case at hand must guide you in 
estimating the amount which will be fair and justj com¬ 
pensation for the husband for his loss. If you findj from 
the evidence that the husband has suffered the loss pf the 
comfort, fellowship, society, aid and assistance of hi^ wife, 
then such loss may be considered by you as an element of 
damage. If you find that the physical condition jabout 
which the Plaintiff complains was not proximately caused 
by the Defendant’s negligence, you may not assesi^ any 
damages for that condition. However, if negligence on 
the Defendant’s part has been the proximate caupe of 
aggravating a previously existing disability suffered by 
the Plaintiff, then the Plaintiff is entitled to recover to 
the extent that said condition has been aggravated. 

While the amount of your verdict is left to your ^ound 
discretion, if you find for the Plaintiff, your award |must 
be just and reasonable and must be based upon the evi(^ence 
introduced. This means that your judgment should not 
be arbitrary or fanciful but that it must have evidence 
behind it. | 

I have instructed you on the subject of damages inj this 
case because it is my duty to instruct you as to all o^ the 
law that may become pertinent in your deliberation^. I, 
of course, do not know whether you will need the instruc¬ 
tions on damages, and the fact that I have ^ven 

279 them to you must not be construed as intimating any 
view of my own as to which party is entitle^i to 

your verdict. If I have inadvertently during the course of 
the trial anytime indicated any favor or disfavor to-vpard 
one side or the other, you are instructed to completely 
disregard the Court’s action. Your verdict, of course, roust 
be a unanimous one. 

Will counsel approach the bench: 

(WTiereupon, counsel approached the bench, and the fol¬ 
lowing proceedings were held:) I 
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THE COURT: Does the Plaintiff request any further 
instructions? 

MR. KAMEROW: No, Your Honor. 

THE COURT: Do you have any exception to the charge 
as given? 

MK KAMEROW: No, I do not. Your Honor. 

THE COURT: Does the Defendant request any fur¬ 
ther instructions? 

MR. FROSH: No, Your Honor, except those that the 
Defendant requested previously. 

THE COURT: You are protected on the record as to 
those. 

Do you have any exception to the charge as given? 

MR. FROSH: I have two exceptions, if the Court 
please, one to the Court’s statement that the Defendant 
says there was no ice on the sidewalk. The Defendant 
says that there vras no ice on the sidewalk or any 
280 ice existing on the sidewalk for a long period of 
time. 

The Defendant takes exception to the Court’s charge 
that the jury may, if they find that there was an aggra¬ 
vating disability or condition, consider the amount of dam¬ 
ages due to such aggravation. There was no evidence of 
any aggravation of an injury. 

THE COURT: With reference to your first exception, 
the Court will further charge the jury that the Defendant 
claims what? 

MR. FROSH: That there was no ice existing on this 
sidewalk for a long period of time, as alleged by the com¬ 
plainant. 

THE COURT: The Court did indicate the position they 
had taken, that there was no ice on the sidewalk. The 
Court will charge the jury further on this point and will, 
of course, deny your second exception, which is already 
in the record. 

(TiTiereupon, counsel returned to the trial table, and 
the following proceedings were held:) 
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THE COURT: It has been pointed out to the| Court 
that in the course of my charge to you, I stated that the 
Defendant claimed there was no ice upon the sidewalk. 
This statement, apparently, is erroneous, the positjion of 
the Defendant being that there was no ice existing on the 
sidewalk for a long period of time prior to the accident 
to the Plaintiff. 

Upon reaching the jury room, you will elect one o;^ your 
members to serve as foreman. The foremaji will 
281 preside at your deliberations and speak for ^^ou in 
advising the Court of your verdict. In view bf the 
hour, Mr. Marshall, I believe it would be weU to talpe the 
jury to lunch immediately upon adjournment, then |o the 
jury room. The jury may retire. 1 


PlaMiffs* Ex. No. 5 


WB rORM 1030 


U. S. DEPARTMENT OF COMMERCE, WEATHER BUREAU 

DIVISION OF CIUiIATOLOQICAL AND HYDROLOGIC SSRVICZS 
ttaaau. Bunau. Cmsr 


MONTHLY CLIMATOLOGICAL SUMMARY 


WASHINGTON, D. C. 


7St]i meridian time 


February 1948 


WASHINGTON. D. C. (Citr Offic*. 24tli «ad M StrMta, NW.) Phon*: MIcMoas 3200 




as 5E 



Temperature (®F.)t 


Extremes 


£ 

£ 

Date 

Mld.tomld. 




Max. Min. 

Mean 

1 “ 


Predpttatlon. Inches* 

Total 

Snowfall. 

unmelted 

Midnight 

to 

roldnlghl 

Midnight 

to 

midnight 

Depth on 
ground 
7:39 p.m. 


32 17 

39 ■ 17 

42 22 

35 29 

30 20 

39 26 

30 23 

39 22 

n 15 

2 $ 11 

29 18 

43 28 

39 32 

63 35 

51 30 

50 33 

66 38 

72 37 

72 43 

60 30 

40 25 

35 24 

39 21 

41 22 

61 33 

66 45 

64 34 

81 44 

60 39 


24 -10 41 

28 -6 37 

32 -2 33 

32 -2 33 

25 -9 40 

32 -2 33 

26 -8 39 

30 -4 35 

18 -16 47 

20 -14 45 

24 -11 41 

36 +1 29 

36 +1 29 

44 +9 21 

40 +5 25 

42 +7 23 

52 +16 13 

64 +18 11 

58 +22 7 

45 +9 20 

32 -4 33 

30 -6 35 

32 -5 33 

32 -5 33 

47 +10 18 


66+19 9 

49 +11 16 

62 +24 3 

50 +12 15 


14 nw. 
17 nw. 


7 w. 

12 ae. 
23 n. 

15 nc. 

17 ne. 

10 n. 

4 w. 

13 ae. 
33 nw. 
13 nw. 

8 a. 

18 nw. 
15 w. 
18 aw. 
23 n. 

13 e. 

18 nc. 
17 e. 

12 nc. 
8 a. 

25 nw. 

13 8- 
28 w. 

26 nw. 


64 cloudy. 
100 clear. 

100 p. cloudy. 
0 cloudy. 

75 cloudy. 

67 p. cloudy 
0 cloudy. 

53 cloudy. 

35 cloudy. 
100 clear 

0 cloudy. 

6 cloudy. 

0 cloudy. 

71 p. cloudy. 
100 clear. 

21 cloudy. 

93 clear. 

100 clear. 

84 p. cloudy. 

71 cloudy. 

87 p. cloudy. 
69 cloudy. 
100 clear. 

72 cloudy. 

58 cloudy. 

5S p, cloudy. 
89 p. cloudy. 
82 p. cloudy. 
77 clear. 


WASHINGTON, D. C. (Natloaal Airport Office) Phone: NAUonal 4830 


-■5 

o d 

“2 Relative humidity. 
5 8 percent 


Temperature (®F.)t 

1 

1 Extremes 

Mld.tomld. 

1:30 a.m. 

7:30 a.m. 

1:30 p.m. 

7:30 p.m. 

I'Max. Min. 

i; 

Dry Wet 
bulb bulb 

Diw 1 W’et 
bulb bulb 

Pry Wet 
bulb 1 bulb 

Dry W’et 
bulb bulb 


18 20 

17 24 

21 24 

29 30 

20 28 

25 27 

20 28 

22 28 

15 21 

12 17 

18 18 

29 30 

32 34 

37 42 

30 35 

30 34 

36 46 

34 36 

39 41 

31 59 

26 31 

25 26 

25 28 

22 26 

34 34 

44 48 

33 40 

43 47 

39 59 I 


18 19 

22 18 

22 23 

28 30 

27 20 

26 26 

25 23 

26 27 

18 16 

U 12 

16 21 

30 32 

33 35 

41 51 

30 31 

31 31 

44 40 

33 35 

38 40 

60 50 

26 26 

25 26 

25 25 

24 24 

33 36 

45 49 

36 35 

40 46 

45 48 


16 29 


36 30 


22 40 


33 33 


20 27 

25 34 

21 29 

26 38 

15 20 

11 24 

20 28 

31 36 

35 35 

48 48 

28 45 

30 47 

39 61 

32 68 

37 70 

43 40 


23 35 

26 31 


24 35 

23 37 


35 28 

31 28 

35 29 

37 32 

48 45 


47 69 

33 69 

43 69 

39 50 


26 24 0.00 62 

31 27 . 00 69 

35 32 .00 87 

33 33 . 72 77 

27 25 .07 97 


32 30 

30 28 

29 24 

18 15 


30 29 

37 36 

35 35 

40 34 


.03 77 I 

T. 56 
.00 84 

.00 59 


23 20 . 00 62 


.07 70 

.03 95 

.06 95 

.20 89 


38 34 .00 56 


47 41 

60 41 

55 46 

65 51 

36 29 

32 27 

30 27 

31 28 

37 33 


T. 66 
.00 85 

.00 70 

.00 74 

.00 53 

T. 49 
.28 89 

.00 69 

.00 86 


55 45 

54 45 

70 50 

42 36 


.16 77 

.01 70 
.01 53 
.00 27 


62 60 

94 42 

92 50 

90 92 

98 72 

87 64 

70 55 

87 46 

74 55 

65 41 

81 90 

96 89 

95 90 

86 40 

62 40 

87 56 

92 32 

75 25 

78 31 

55 40 

58 37 

94 70 

79 49 

88 57 


53 48 . 01 91 89 78 


88 69 

81 36 

80 51 

43 34 


Moan.. 

46.8 

28.1 

37.4 

+2.0 

Total 

797 

Total , 
■A05 

Total 

9.3 

Normal 

43.0 

27.2 

35.4 


850 

X37 

5.9 


ATMOSPHERIC PRESSURE 

(Sen-lerel. Inches, airport) 

Mean....,. 30.25; 

Highest... 30.90; date 

Lowest.. 29.37; date 

TEMPERATURE 

Highest. 81; date. 

Lowest. 11; date. 

Aecnmnlated excess (+) ordefi* 

deney (—) since January 1. 

Average daily excess (+) or defi¬ 
ciency (—) since'January 1. 

Washington National Airport 

monthly mean. 

total degree days. 

PRECIPITATION* 

Greatest this month in— 

5 minutes.02; .date. 

10 minutes.03; date. 


Max. Dir. 
33 nw. 


I Total 

45.8 27.8 3330 31 294235 3934 1.67 72 80 55 60 


PRECIPITATION—Continaad 


15 minutai. 

.04; 

date.... 22 

30 minutes. 

.07; 

date.... 22 

1 hour.. 

.12; 

date.... 22 

2 hours. 

*». 

date.... 22 

3 hours..!. 

.32; 

date.... 22 

6 hours..'. 

.51; 

date.... 22 

12 houra. 

.fiO; 

date.... 4 

24 hours... 

.81; 

date... 4^ 


Excess (-{-) or deficiency (—) 
this montli as compared with 

normal.... —ll32 

Accumulated excess (-i-) or defi¬ 
ciency (—) since January 1. -(-0.12 

Greatest snowfall in 24 hours...5.5; date 22 

WEATHER 

' (Number of days) 

Clear (scale 0 to 3). 7 

Partly cloudy (scale 4 to 7). 8 

Cloudy (scale 8 to 10). 14 


With 0.01 inch or more precipitation. 11 

With 0.25 inch or more precipitation. 3 

Total sunshine, hours. 198 

WIND 

Total movement (miles). 5225 

Avera^ hourly ■velocity (miles). 7.5 

Prevauing direction. N 

MISCELLANEOUS PHENOMENA 

(Dates) 

Frost: Light. 

Heavy. 

Killing. 

Thunderstorms... * * 

Heavy fog. 13,14 

Hail.none Sleet.. 4,7 

Auroras... none 

DRY MONTH 

The fltst 11 days of the month was 7.6® below non^. The 
remainder of the month was 8.0® above normal. The piwlp- 
Itatlon was 62 pereent of the normal, while the snowfall of 
9.3 Inehes was 3.4 above the normal. 

The accumulated de»pec days so far this heating season snut 
3494 which Is slightly below normal as of February 29. and 
more than last .vear to February 28 


***T” indicates trace or amount too small to measure. 

$ Flgores Indicate percent of possible sunshine. 

tThermometers. City Office, over roof. 56 feet above ground: National Airport, over sod. 5 feet above ground. 

NoTX.-Data. unlem otherwise Indicated, are lor City Office. 24th and M Streets. NW. Washington Natloaal Airport office b 3 miles south of the White House. 
(WB-4-14-18—1200) 
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MONTHLY CLIMATOLOGICAL SUMMARY 
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HODBLT TZMPEBATnBSS TOR IEBBUABT 1948; (City, Offic*) ^ 
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HOURLY PRSCXPITATION FOR FEBRUARY 1948 (City Offio*) 



CX3MPAEATIVE DATA FOR THIS MONTH FROM THE RECORDS OF PREVIOUS YEARS 

WASHINGTON, D. C. Febittozy1871-1948 


TEMPERATURE 


Hipest this month. 

. 84; 

date... 

25. 

1930. 

Lowest this mouth. 

.-16; 

date... 

15, 

1899. 

PRECHPITATION 



Greatest this month in— 





5 minutes...'^.. 

0.34; 

date.... 

28, 

1903 

10 minutes...;. 

.45; 

date.... 

28. 

1903 

15 minutes. 

.48; 

date.... 

28, 

1903 

30 minutes. 

.51; 

date.... 

28, 

1903 

1 hour... 

.62; 

date.... 

21, 

1937 

2 hours.. 

.79; 

date.... 

28. 

1939 

3 hoursl..<>.... 

.96; 

date.... 

28, 

1939 

6 hours. 

1.26; 

date.... 

16, 

1899 

’ 12 hours. 

1.60; 

date.... 

4, 

1932 

24 hours.. 

2.29; 

date.... 

6, 

1896 

Greatest snowfall in 24 houra this month since 

1888, 


' amount.14.4; date, 6-7, year, li<36. 

Greatest total enotwiall thie month sinoe 1888, 
'amount. fl.35.2; year, 1899. 


WIND 

Average hohriy velocity (miles). 8.4 

Prevailing direction .:.NW. 


Maximum velocity recorded for this month since 
1871, 47; direction, NW,; date, 2,1876. 

Greatest average velocity for whole month 
since 1871, 10.7; year 1942. 

I WEATHER 

A\*erage nuniber days this month— 


Gear... J. 9 

Partly cloudy.. 8 

'Goudy......‘.. 11 


With 0.01 inch or more of precipitation ... 10 

With 0.2^ inch or more of precipitation ... 4 

Greatest nujmber of days this month with 0.01 
inch or i^ore of predpitatimi, 18; year 1809. 

I FROST 

Average date last killing frost in spring, April 10. 
Latest date last killing frost in ^ring. May 12,1013. 
Average date first kilUng fi^ in autumn, 

October 36. 

Earliest dat!e first killing frost in autumn, 

October 2, 1899., 


MIAN TtMPEHATUBX (D AMD TOTAL PRICIPITA- 
TION CP) rOB THIS MONTH 



T. 



T. 

I 

p. : 

1 


T. 

P. 

1871 

9.9 

Z70 

197 

86.6 

a47 

1923 

82.6 

2.19 

1S» 

9.7 

.9 

189 

85.0 

1.64 

1924 

34.2 

3.06 

1873 

84.8 

4.69 

189 

27.4 

a 17 

1925 

43.0 

.9 

1874 

87.2 

1.84 

199 

83.7 

5.9 

1926 

9.6 

4.17 

1875 

a.8 

2.9 

191 

29.8 

.62 

1927 

42.1 

3.34 

1876 

9.7 

8.60 

1902 

29.8 

4.72 

199 

37.6 

2.9 

1877 

39.4 

L16 

1908 

37.4 

5.32 

199 

9.0 

3.19 

1878 

8U.8 

£54 

1904 

».4 

1.65 

199 

41.9 

1.64 

1879 

81.6 

1.87 

199 

9.4 

2.55 

1931 

9.4 

L9 

189 

40.8 

1.71 

199 

34.0 

2.14 

1932 

42.9 

2.46 

191 

82.8 

4.01 

1907 

80.2 

2.81 

1933 

9.4 

2.0 

1882 

«l.4 

5.9 

IMS 

9.8 

3.9 

1934 

24.6 

3.22 

189 

37.6 

5.9 

199 

43.0 

8.11 

1935 

9.4 

2.37 

1884 

40.9 

6.M 

-1910 

84.6 

2.9 

199 

9.6 

3.9 

189 

26.9 

4.9 

1911 

87.0 

1.92 

1987 

9.6 

8.9 

189 

82.1 

4.32 

1912 

81.0 

2.9 

199 

40.9 

2.37 

1887 

9.9 

3.42 

1918 

9.6 

L87 

19» 

42.3 

ATI 

189 

9.7 

8.19 

1914 

9.1 

8.9 

1940 

87.1 

2.77 

199 

81.1 

2.47 

1916 

88.8 

3.9 

1941 

9.8 

.92 

189 

41.4 

4.9 

1916 

84.2 

£84 

1942 

34.2 

xas 

191 

41.4 

4.49 

1917 

82.8 

L97 

1943 

9.6 

2.02 

1892 

37.0 

A6I 

1918 

9.8 

.« 

1944 

9.2 

2.48 

189 

9.1 

4.9 

1919 

37.2 

2.01 

1945 

94 

2.94 

1894 

36.2 

4.64 

199 

82.7 

3.47 

1946 

39.4 

2.84 

189 

a.2 

LIO 

1921 

9.0 

2.9 

1947 

81.7 

1.9 

189 

86.7 

6.81 

1922 

86.6 

2.9 

1946 

37.1 

£9 


> *y Indfcat—tmeacr 11100111 too mJl to miMiiri. 

; Ram in In lbanT in p« n i tHr »iidT 9 talPr» ct p <t o rt o ti Tabl»ar»todieat»d lay boMfoeo^po. 
; AndstatatUapoaonroftamClCy OCBeoroeoHo. .. 
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MONTHLY CLIMATOLOGICAL SUMMARY 
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Ceiling‘and Visibility FieqoenciM for February 1948 

(Baaed ob Hoaxly Baooid Obaaxratloaa) 

WASHINGTON NATIONAL AIRPORT 


CEIUNa ((aet) 


VISIBIUTy (mllM) 
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12 
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Chart of Washington Area, Presenting for Each Station the Average Highest Temperatures Average Lowest 

Temperatures (^F), Total Degree Days and Total Precipitation For February 1948 





BEST COPYj AVAILABLE 

from the original bound volume 













































































MONTHLY CLIMATOLOGICAL SUMMARY 


Febroazy 1948 


Data from Cooperative Stations in Metropolitan Network 

CLIMATOLOGICAL DATA FOR FEBRUARY 1948 



Atexsndria...'. 

Annandal*. 

Bareroft. 

Battary Paric.. 

BriClllWOO<l>a*.a a ••••••• 

Brookdala.. 

Biooksida Haaor. 

Dalacarlia Kaaarroir. 

Diatriet Haichta. Md. 

Eptocopal Seboot . Va. 

G r aap b a lt Airport. Md. 

Granway Downa.. 

Groaranor Lana..| Md. 

NatkaiaTArboratam. 

Rhrardala... Md. 

Rock Croak Focoat.. Md. 

Takoma Park. Md. 

tr. S. Soidkta’ Homa.. 

WaUcar'aChapal. I Va. 

Wavarly HiUa..' 

W. Laaham HlUa. I Md. 


DAILY 




FOR FEBRUARY 1948 ' 


For 24 hn. Max. and 
andinr at Min. 


Alaxandrla. Va. 

Annandala. Vl *. 

j 

Bareroft, Va..l. 

BattotyPark.Md. 

Brlchtwood. D. C. *.... 
Brookaida Manor. Md.. 
Dalacarlia Raar.. D. C.. 
Diatriet Haickta, Md... 
Bpiacopal H. S., Va— 
Graanbalt Airport, Md. 
GraanwayDowna. Va.* 7K>0 
Groaranor Laaa.Md... 8KX> 
Nat. Arbocatnin.D.C.* 8:00 

Rivardala. Md..6:00 

Takoma Park, Md.. 

Soldiara‘Hoeao.D.C.* 

WaTorlyHiIla.Va.. 

W. Laaham Hub. Md.. 


Maxim' 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 

Maxim 

Minimi 



31 38 42 
18 16 33 
31 38 43 
16 9 16 


32 39 42 

14 9 19 

30 37 40 
13 17 18 

31 38 41 

16 6 12 
80 37 41 
16 8 12 

33 38 41 

15 11 23 
30 37 40 
11 15 25 


30 37 

6 I 10 

38 
4 6 

31 39 

8 13 

33 39 
16 7 

33 
15 


39 
29 19 

33 28 
28 17 


33 33 
25 15 

34 29 
25 18 
37 33 

25 18 
40 

26 
34 
27 16 
39 34 
27 17 


39 

25 37 34 
38 38 39 
21 17 27 


34 27 
15 12 
23 26 
13 9 


10 11 12 13 14 15 16 17 18 19 20 21 22 23 


70 40 32 
32 20 25 
54 36 31 
54 2t 


26 27 28 29 


37 38 59 65 64 

17 18 81 43 28 

35 38 58 64 62 

21 19 27 36 32 

» 40 39 66 68 

23 9 88 43 27 

36 39 58 64 64 

16 12 32 42 28 

35 38 57 65 62 

20 13 32 47 30 

37 37 57 65 68 

22 17 31 47 35 



65 64 

35 29 

64 65 

44 26 

66 65 
38 28 
66 66 

45 25 

67 65 

46 82 
66 65 

36 32 

65 64 
35 
65 

32 I 47 I 29 I 



DAILY PRECIPITATION FOR FEBRUARY 1948 



Non; Valoea In ifadie* interpolated from rarroimdlny atatlon*. * Included In next meamramant. t And other datw. 

»Precipitation b meaaured In the morning; amount then recorded fa for the pracedlny 24 honw. ^ . , 

*Thermometeci axe read in momint: maximum temperature then read b charted to preceding day, on which it almoet alwaye oecoxe. 
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